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Executive Summary

The European Union’s ethical framework governing the conduct of its staff and members ap-
pears more comprehensive than in most Member States. Yet, over the past years, multiple cases 
of unethical behaviour in the EU institutions have revealed significant systemic shortcomings, 
notably in the framework’s current implementation. Acknowledging these far-reaching prob-
lems, Commission president Ursula von der Leyen has pledged, when entering office, to create an 
independent ethics body common to all EU institutions. Likewise, the Council of the EU expressed 
its support for “the further improvement of harmonised [ethics] frameworks within and across the 
EU institutions based on closer inter-institutional cooperation and the exchange of best practices 
with a view to strengthening trust in the EU as a whole”1.

The revolving door cases of former members of the Commission such as José Manuel Barroso and 
Neelie Kroes, MEPs such as Sharon Bowles and Holger Krahmer, or staff members such as Adam 
Farkas and Aura Salla are a stark reminder that the current EU ethics oversight system falls short of 
reducing the risk of unethical behaviour to a minimum.

Too often investigations fail to lead to a decision and violations of the ethical obligations go un-
punished. Indeed, although institutions have, to large extent, adequate ethical frameworks in place, 
in practice, the EU ethics framework proves incapable to effectively prevent – and adequately 
sanction – major breaches of EU ethics standards and to make staff  – and even more so members – 
aware  of the ethics framework. This ultimately harms EU citizens’ trust in democratic institutions 
and politics.

1   Council conclusions on the European Court of Auditors’ Special Report No 13/2019 entitled ‘’The ethical frame-

works of the audited EU institutions: scope for improvement’’, 10.01.2020.
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Against this backdrop, this study discusses how to improve the current EU ethics system, by focus-
ing in particular on the members of the European Parliament and European Commission as well as 
all EU institutions’ staff (officials). First, it identifies its current shortcomings. Second, it provides 
a concise, comparative analysis of some national ethics oversight frameworks to ascertain the ideal 
ethics body for the European Union, notably in terms of design and prerogatives. Third and last, 
it offers a detailed legal analysis of how to set up such a new body under EU law, by identifying 
a few available legal bases for it. Ultimately, it suggests the conclusion of an Inter-Institutional 
Agreement (IIA) between two, or more, EU institutions aimed at pooling together – within the 
framework of their respective procedural autonomy – the monitoring of the respect for the ethical 
standards to an Interinstitutional Body (IIB), both for members and staff, as well as entrusting to it 
investigatory and partial sanctioning power. In particular, when it comes to the staff, the present 
disciplinary system would be split into two procedures, one for ethical violations that would be 
outsourced to the ethics body – essentially conflict of interests –, and another one for the viola-
tion of the remaining professional obligations under the current staff disciplinary procedure. As 
for members, the body could only inflict soft penalties, such as reputational or financial and those 
entailing a change in the position within the EU institution, leaving the irreversible ones (essen-
tially those foreseen by the Treaty for Commissioners and the early termination of an office as in 
the European Parliament’s Rules of Procedure for MEPs) to the present ethics regime as foreseen 
in the Treaties. The IIA could even foresee the possibility to entrust to the body the verification of 
the respect of lobbying rules as well as to provide interpretative advice.

DIAGNOSIS

When it comes to the current state of play, the EU ethics system applicable to members – be they 
elected or appointed – is highly fragmented, with each EU institution having its own dedicated 
framework, limited in its independence, lacking adequate investigatory authority and whose sanc-
tioning powers are seldom used. In the case of the European Parliament, the enforcement of ethics 
rules to members occurs in the absence of predictable rules of procedure and with limited public-
ity. This is further aggravated by limited awareness and guidance regarding the ethics standards 
applicable to EU institutions’ members and staff, which inevitably translates into limited, laxed 
enforcement.

WHAT EU ETHICS BODY FOR THE UNION?

The national ethics frameworks enacted in France, UK and Canada and the one proposed in Ire-
land offer some ideas on how to address and overcome some of these flaws. First, these countries’ 
bodies suggest that it is possible to pool into one single and permanent oversight body – be it a 
collegial or one-person entity – the task of ensuring the respect of ethics standards. Second, in so 
doing and by diversifying their composition and selection procedure, they show that it is possible 
to guarantee a greater independence of such an oversight body. Third, they prove that it is equally 
possible to have such a body cover both members and staff, and even expand its scope to cover 
their respect of lobbying rules as well as providing interpretative advice. Fourth, they show the 
importance of monitoring, investigatory and sanctioning powers to render the system effective in 
preventing and effectively sanction breaches.
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HOW CAN THE EU SET UP SUCH AN IDEAL ETHICS BODY?

The question addressed by the final part of the study is the extent to which a single, independent, 
and permanent EU ethics body entrusted with analogous prerogatives – and common to the Parlia-
ment and the Commission, possibly the Council and other EU institutions, agencies and bodies –, 
could legally be established under EU law. Based on a thorough legal analysis, the study suggests 
that such an EU ethics body could – as a matter of principle – be established either through the 
beefing up of one of the pre-existing EU institutions or bodies or the creation of a new entity. 

FRANCE
HATVP

IRELAND
PSSC 

(as envisaged to 
replace SIPO)

UNITED 
KINGDOM

CSPL

CANADA
CIEC

EU

STAFF  
AA/DB

EP  
Advisory 

Com.
EC IEC

SCOPE:  
members + staff 

YES YES YES YES NO NO NO

INDEPENDENCE

YES: mix of members 
selected by highest 

courts, houses of Par-
liament, government 

and president

YES selected by the 
President on the 

advice of the gov-
ernment following 
a resolution passed 
by both houses of 

Parliament

Central role of 
PM

Central role of 
HoC

Central role of the 
hierarchy in same 

institution
Central role of Presidents

MONITORING ROLE YES YES YES* YES YES NO NO

RIGHT OF 
INITIATIVE

(on individual cases)
YES YES NO YES YES NO NO

ADVISORY ROLE YES YES YES* YES YES YES
YES* on 

request of the 
President only

INVESTIGATO-
RY POWERS

(on individual cases)
YES YES NO* YES YES

Hear the 
Member

Hear the 
Member + ask 

for info.

SANCTION-
ING POWERS

(on individual cases)

Formal notices/Or-
ders (possibly public) 

to comply

Public registry

Public (special) 
reports

Referral of matters 
of criminal offence to 
judiciary (imprison-

ment + fine)

(Post-employment) 
Prohibition or impo-
sition of binding em-
ployment conditions 

in case of conflict with 
former position

Confidential advice 
or general guidance

(Fixed payment) 
notice

Prosecute offences 
summarily or refer 

to DPP

Censure, warn-
ing, order and/or 
recommendation 

for a suspension or 
removal from office

Disqualify from any 
new appointment 
(if failure to be tax 

compliant)

Public recom-
mendations, 

reports, reviews, 
blogs and articles 

but 
of non-individu-

al nature

*No remit to 
comment, mon-
itor, give advice 
nor investigate 
on individual 

cases.

Compliance orders 
(incl. divestment or 

recusal)

Notice with public 
adm. monetary 

penalties

Public registry 

(Post-employment) 

Waiver or reduc-
tion of limitations, 
order not to deal 

with a former pub-
lic office holder

(MPs) Recommend 
sanctions publicly, 
terminate a trust

Written warning

Reprimand

Relieve from re-
sponsibility

Deferment of ad-
vancement, relega-
tion, downgrading, 
suspension, transfer

Removal from office

Financial sanctions/
damages

Recommen-
dations to the 

President

Public annual 
anonymised 

reports

Public opin-
ions to the EC

Public annual 
anonymised 

reports

BUDGET (2020) 7,294,355 € N/A £ 348,424
C$ 8,020,000 (actu-

al spending)
N/A N/A

Reimb. of 
expenses

STAFF (2020) 57 FTP N/A 5 FTP + 1 Press 50 employees N/A Secretariat support

                           © Alemanno & Bodson

HOW EU ETHICS BODIES COMPARE WITH OTHER ETHICS BODIES IN SELECTED COUNTRIES 
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After exploring the possibility to entrust an extra competence to the European Ombudsman, 
OLAF or the Court of Auditors respectively, the study concludes that several arguments, both 
specific to each of these institutions as well as broader ones, disfavor the attribution of an addi-
tional role of EU ethics body to one of these actors. The EU ethics body will rather autonomously 
implement existing ethics rules, while acting under the control of  the Ombudsman, the Court 
of Auditors as well as OLAF. Ultimately, it concludes that, given the ambitions pursued by this 
initiative, the best possible manner to ensure the independence of an ethics watchdog entails the 
setting up of an autonomous, self-standing body. Three legal bases may enable the creation of such 
a body. While Art. 298 TFEU seems to offer a promising legal basis for the establishment of a new 
EU body in charge of administering and overseeing the respect of the ethics standards potentially 
applicable to all EU institutions, agencies and bodies, it seems more questionable when applied to 
their members, be they elected or appointed, who – by definition – are not part of the EU adminis-
tration. Another potential legal basis is offered by Art. 352 TFEU which allows the EU to act in ar-
eas where EU competences have not been explicitly granted but are necessary for the attainment of 
the objectives set out in the Treaty . However, more specific legal bases preclude recourse to such 
a provision, which in any case requires unanimity in the Council. In terms of its envisaged content 
and objectives, the most suitable legal basis to set this body up is offered by Art. 295 TFEU.

A TEMPLATE FOR A EU ETHICS BODY COMMON TO ALL EU INSTITUTIONS VIA AN INTER- 
INSTITUTIONAL AGREEMENT

This often used provision enables the conclusion of an IIA between two, or more, EU institutions 
through which to set out the basic arrangements for their cooperation in ensuring the respect of 
the EU ethical regime. However, the choice of this legal basis – like any of the others above – falls 
short of establishing the previously identified ideal ethics body with analogous prerogatives. What 
follows is the best possible legal template that might be used to set up an ethics body that most 
closely resembles the ideal model previously identified. An IIA-powered ethics body could be 
entrusted with the authority to ensure the respect of ethics standards and obligations as well as lob-
bying rules, both for members and staff.  When it comes to its enforcement prerogatives, the body 
could enjoy: (i) an autonomous monitoring capacity, through inter alia a centralised collection 
– and standardised scrutiny – of the veracity of the declarations of financial interests; (ii) a right 
of initiative and investigation – in close cooperation with OLAF – and, ultimately (iii) partial 
sanctioning powers, in relation to soft – as opposed to hard – sanctions for members.

One of the advantages of such a construct is that – as the relevant EU institutions and bodies would 
act within the framework of their respective procedural autonomy and come under the purview 
of the ethics body on a voluntary basis – it would facilitate a more coherent, effective practice 

throughout the institutions. Moreover, this delegation and institutional set up would enable 
other EU bodies, such as the EU agencies, to subject themselves to the ethics body’s scrutiny on a 

voluntary basis and at any point in time. The co-legislators could however attain the same result 
through a revision of the EU agencies’ founding regulations.

Ultimately, this new system of enforcement of ethics requirements would not only be more effec-
tive than the one ensured by the present EU institutions’ individual frameworks, but also more 
independent, permanent through better coordinated powers, which could be enhanced any time 
via a legislative instrument if need be.
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Aims of the study

This study pursues the following aims:

1. To provide a detailed legal and policy analysis of the existing EU ethics system by focusing 
on both the actual ethics standards and their oversight institutional systems, with a special 
focus on the European Parliament, the European Commission and all EU institutions’ staff;

2. Once identified the major shortcoming of the current system and based on a comparative anal-
ysis, to ascertain the ideal ethics body for the European Union;

3. To verify the legal feasibility of this newly designed EU ethics body under EU law through 
the identification of its legal basis, legal instrument and major legal issues raised by such a new 
EU independent body. Ultimately, it provides an initial legal template that might be used to 
set up an ethics body that most closely resembles the ideal model previously identified.
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Introduction

All public authorities and governmental entities, including the EU institutions, share a common 
mission: to serve the public interest. Hence, the need to ensure the public integrity of – and trust 
in – public officials, whether appointed or elected, paid or unpaid, through the adoption of ethical 
frameworks2.

Far from being inherently corrupted, the members of the EU institutions – be they elected or 
appointed – and their staff are by the nature of their office continuously confronted to external 

influence, and often face ethical dilemmas. As such – also due to the (perceived) bigger distance 
from citizens – they are particularly vulnerable to unethical conduct. Those may arise from person-
al, representational or other pecuniary or non-pecuniary situations, and may not only negatively 
affect the EU financial management but also – by attracting a high level of public interest – reduce 
trust in the EU. Indeed, any perceived lack of integrity within the institutions presents a reputa-
tional risk not only to the institutions themselves, but also to the European project as a whole.

To minimize such risk, the EU has developed over time its own institution-by-institution EU 
ethics system, which strives to preventively govern and frame individual conduct through a set of 
norms (ethical standards)3 and mechanisms (ethical oversight bodies), as well as penalties.  

2   See, OECD: Managing conflict of interest in the public sector, 2005; OECD, Recommendation on Public Integrity, 

Paris, 2017.

3   These are essentially framed as rights, duties and qualities of EU members and staff and overall indicate what is 

considered appropriate behaviour.
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However, over the past years, cases of unethical conduct in the EU institutions have revealed 
significant systemic shortcomings in the EU ethics system, which together render it inadequate 
to attain its declared goals. Acknowledging these far-reaching problems, Commission president 

Ursula von der Leyen has pledged to take action and promised in the political guidelines to her 

candidacy to create an independent ethics body common to all EU institutions
4. Such a body 

has also prominently been called for by civil society organisations, notably Transparency Inter-
national, as well as French President Macron, and appears among the priorities of the Vice Presi-
dent of the European Commission for Values and Transparency. Since then, a series of cases have 
further highlighted the limits of the current EU ethics oversight system. Among the most recent 
instances of revolving-door, the European Banking Authority’s Executive Director, Adam Farkas, 
joined the banking lobby TheCityUK with the permission of its former employer; and, second,  the 
EU Commission head of unit for telecom regulation, Reinald Krueger, who has been authorized to 
take a leave of absence in order to join Vodafone in order to lead its public policy practice.

Against this backdrop, this study discusses how to improve the current EU ethics system by 
focusing on the establishment of a EU ethics body. In so doing, it first identifies the EU ethics 
system’s major shortcomings. Second, after providing a concise, comparative analysis of some 
national ethics oversight bodies, it ascertains the ideal ethics body for the European Union and its 
design and prerogatives. Third, it verifies the legal feasibility of such a new body under existing EU 
law, by identifying an appropriate legal basis for its set up. While the main focus of the analysis is 
on the European Parliament, the European Commission as well as the EU institutions’ staff, the 
proposed new ethics body could fit in and cover all EU institutions, agencies and bodies.

4   President von der Leyen’s mission letter to Věra Jourová, p.5 (“I want you to work together with the European 

Parliament and the Council on an independent ethics body common to all EU institutions”). Available at https://

ec.europa.eu/commission/commissioners/sites/comm-cwt2019/files/commissioner_mission_letters/mission-let-

ter-jourova-2019-2024_en.pdf

https://ec.europa.eu/commission/commissioners/sites/comm-cwt2019/files/commissioner_mission_letters/mission-letter-jourova-2019-2024_en.pdf
https://ec.europa.eu/commission/commissioners/sites/comm-cwt2019/files/commissioner_mission_letters/mission-letter-jourova-2019-2024_en.pdf
https://ec.europa.eu/commission/commissioners/sites/comm-cwt2019/files/commissioner_mission_letters/mission-letter-jourova-2019-2024_en.pdf


A brief analysis of the current EU ethics system identifies several major, interrelat-
ed deficiencies 5:

• Fragmentation of the EU ethics institutional oversight system
• Weak enforcement mechanisms with limited independence and investigatory 

powers
• Limited awareness and guidance regarding the ethics standards applicable to 

EU institutions’ members and staff

5   Unlike the recent study conducted by the Court of Auditors, this examination focuses on both the ethical framework 

as it stands in the books and how it is implemented. See European Court of Auditors, “Special report: The ethical 

frameworks of the audited EU institutions: scope for improvement”, No 13/2019, para.16. 
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Fragmentation of the EU ethics institutional 
oversight system

First, the EU lacks a harmonized ethics framework common to all its institutions, members and 
staff6. As a result, various, bespoken ethical frameworks coexist under EU law, each with (i) its own 
ethics standards and obligations, and (ii) different enforcement mechanisms that – through the 
exercise of a variety of monitoring, investigatory and sanctioning powers – ensure their respect. 
The Council of the EU expressed explicitly its support for “the further improvement of harmo-
nised [ethics] frameworks within and across the EU institutions based on closer inter-institutional 
cooperation and the exchange of best practices with a view to strengthening trust in the EU as a 
whole”7.

As summarised in Table I, the ethics standards of conduct to be enforced are scattered across 
multiple legal sources, ranging from the EU Treaties to dedicated Rules of Procedure, Codes of 
Conduct and, in the case of EU officials, EU Staff Regulations8.

While the Treaties merely contain references to legal principles such as independence, integrity, 
confidentiality and discretion, other sources translate them into more concrete and tangible stand-
ards of conduct. A common core of ethics principles – applicable throughout and after9 the end of 
the term of office – exists10. It consists of: (i) independence; (ii) integrity and discretion in office; 
(iii) obligation of professional secrecy; (iv) integrity and discretion post mandate.

As both members and staff are asked to act solely in the public interest and refrain from obtaining 
or seeking any direct or indirect financial benefit or reward, central to the application of these 
principles is the concept of conflict of interest. 

6   The Council of the EU is the only major institution without an ethical framework governing the work of its mem-

bers, namely representatives of the member states. When it comes to agencies, no horizontal requirements in rela-

tion to ethics are applicable (except for staff, see See Art. 1a(2) and 110(2) et seq. of the Staff Regulations). Instead, 

the precise ethical standards applicable are firstly to be found in each agency’s establishing regulation and in any 

further relevant secondary legislation. Two texts have been adopted in an effort of harmonisation: a Common Ap-

proach on Decentralised Agencies (2012) and Guidelines on the prevention and management of conflicts of interest 

in EU decentralised agencies (2013) – which concern Executive Directors, SNEs and members of the Management 

Boards, Scientific Committees, and Boards of Appeal (with stakeholder members and Member States’ representatives 

in the Scientific Committees explicitly excluded from the Guidelines’ scope).

7   Council conclusions on the European Court of Auditors’ Special Report No 13/2019 entitled ‘’The ethical frame-

works of the audited EU institutions: scope for improvement’’, 10.01.2020.

8   The European Code of Good Administrative Behaviour offers the only harmonized, interinstitutional document.

 9    Except for MEPs.

10   Except for the Council.
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This emerges wherever public officials are, or are perceived to be, confronted with a situation 
where their private interests diverge from the duties of their position11. 

Such a situation of conflict may arise during or after12 the term of the mandate or service, but also 
in relation to situations that occurred before13.

11   This definition is offered by Art. 3(1) of the Code of conduct for MEPs, whereas Art. 2(6) of the Code of Conduct 

for Members of the Commission, as reformed in 2018, reads: “A conflict of interest arises where a personal interest 

may influence the independent performance of their duties. Personal interests include, but are not limited to, any 

potential benefit or advantage to Members themselves, their spouses, partners or direct family members. A conflict 

of interest does not exist where a Member is only concerned as a member of the general public or of a broad class of 

persons”.

12   A duty to notify the relevant institution within 2 years of leaving the service applies to the staff as well as members 

of the Commission (3 years for the President). This is because they continue to be subject to certain obligations, 

such as integrity and discretion. Despite receiving a transitional allowance, former MEPs have no limitation on 

their future employment.

13   While members are required to make a declaration of interests, the staff should merely inform the institu-

tion of any potential or actual conflict via “a specific form”. Based on the latter information, the Appointing 

Authority should verify whether a candidate has a personal interest impairing their independence or any 

conflict. See Art. 11 of the Staff Regulations.

EU STAFF
MEMBERS

S
TA

N
D

A
R

D
S

PARLIAMENT (EP) COUNCIL COMMISSION (EC)

PRIMARY LAW

Art. 339 TFEU (confidentiality, in office + after) + 41 CFR (good administration)

Art. 6(1) 1976 Act (inde-
pendence)

Art. 17(3) TEU + 245 TFEU 
(independence, integrity, 

discretion – in office + 
after)

SECONDARY LAW

Art. 36(3), 61 EU Financial Regulation (conflict of interests)

Art. 11, 11a, 12, 12b, 13, 15, 16, 17, 
19, 21a, 22a, 27, 40 Staff Regulations 
(independence, impartiality, loyalty 

to the Union – in office + after; 
whistleblowing)

European Code of Good Adminis-

trative Behaviour (independence, 
impartiality)

(EP) Guide to the obligations of of-

ficials and other servants of the EP/

CoC (independence, circumspection, 
discretion)

(Council) Decision on whistleblow-

ing

(EC) Decisions on outside activities 

(in office + after) and on transpar-

ency of DG’s meetings + Guidelines 

on whistleblowing + Code of Good 

Administrative Behaviour for staff 

of the EC, Annex to RoP (independ-
ence, impartiality)

Art. 2- 3 Statute for MEPs 
(independence)

Rules 2, 10, 11 RoP 
(independence, dignity, 

confidentiality, transpar-
ency)

Art. 1-3, 4(6), 5, 6 CoC, 

Annex I to RoP

(independence, integrity, 
openness, transparency, 
honesty, dignity, inform 
EP if lobbying after leav-

ing office)

Art. 6 RoP (con-
fidentiality)

Art. 9 RoP (confidentiality)
Art. 2, 5-11 + Annex II to 

CoC (independence, integ-
rity, dignity, transparency, 

loyalty, discretion – in 
office + after, no lobbying 

after – for 2 or 3 years)

Decision on transparency 

of Members’ meetings

                    © Alemanno & Bodson

TABLE I – ETHICAL STANDARDS APPLICABLE TO STAFF AND MEMBERS OF THE EU INSTITUTIONS
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There are specific regimes defining inter alia a gift policy, outside activities and assignments while 
in office, that help members and staff to preventively know what conducts are compatible with the 
office.

Thus, while cross-institutional harmonization might not always be warranted, some common 
approaches might be desirable, such as a commonly agreed definition of conflict of interest to start 
with14.

In addition, should specific formal obligations be imposed on EU institutions’ members and staff 
when it comes to their relations with organized interests (i.e. lobbying), the respect of those rules 
would benefit from being entrusted to a single EU ethics body. At the moment, those are essential-
ly imposed on organized interest representatives, with a few requirements for EU Commissioners, 
members of their cabinets and Directors General as well as MEPs (with a specific provision on 
rapporteurs)15. No institution is responsible to monitor the implementation of these rules so far, 
neither on the lobbyist or the policymaker side.

Weak enforcement mechanisms with limited 
independence and investigatory powers

The respect of these ethics standards and obligations is entrusted to a variety of oversight mech-

anisms of different nature, including ad hoc advisory committees, like the EU Parliament Ad-
visory Committee on the Conduct of Members (PACCM) and the EU Commission Independent 
Ethical Committee (CIEC), and, in the case of EU officials, institution-by-institution Appointed 
Authorities helped by Disciplinary Boards, and ultimately, the General Court of the EU (follow-
ing the suppression of the EU Civil Service Tribunal) as well as the Court of Justice. In addition, 
OLAF investigates serious matters relating to the discharge of professional duties constituting a 
dereliction of the obligations of EU officials liable to result in disciplinary or, as the case may be, 
criminal proceedings, or an equivalent failure to discharge obligations on the part of Members of 
institutions and bodies16. However, the disciplinary recommendations issued by OLAF concern ex-
clusively ‘serious misconduct’ of EU staff or members of the EU institutions and are directed to the 
authority having disciplinary powers in the institution concerned. Therefore, the primary respon-
sibility for the enforcement vis-à-vis members belongs to the president of each EU institution, who 
may refer to advisory ethical committees as mentioned above for advice. In particular, in the case 
of the EU Commission, the President may ask a Commissioner to step back any time17, and when 

14   See supra note 12.

15   See Art. 7 of the Code of conduct for Members of the Commission, Rule 11 of the European Parliament Rules of 

Procedure and Art. 4(6) of the Code of conduct for MEPs. See, also, Commission Decision 2014/838/EU of 25 

November 2014 on the publication of information on meetings held between Directors-General of the Commis-

sion and organisations or self-employed individuals, OJ L 343, 28.11.2014, p. 19–21, https://eur-lex.europa.eu/

legal-content/EN/TXT/?uri=uriserv:OJ.L_.2014.343.01.0019.01.ENG

16   Art. 5 of the OLAF decision read in light of Art. 3 of the same decision, and Art. 5 of the OLAF regulation.

17   Article 17(6) TEU (‘A member of the Commission shall resign if the President so requests’).
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infringements qualify as ‘serious misconducts’ by a member of the Commission, the College of 
Commissioners may seize the Court of Justice18. When it comes to the members of the European 
Parliament, it is the President who is tasked, with the assistance of PACCM and – in case of appeal 
–  the Bureau19, to impose penalties. However, when it comes to the suspension or removal from 
one or more of the offices of an MEP20, the Rules of procedure entrust such a power to the Presi-
dent (right of initiative), Conference of Presidents (decision to proceed) and the Parliament itself 
(actual sanction). Ultimately, the institutional role played by the presidents of these two, combined 
with their political color and the fact that they are both party and judge of the ethics regime, cast 
doubt on their suitability for such an oversight role21. 

In fact, no EU ethics body – with the limited exception of OLAF (in case of ‘serious misconduct’ 
and the EU Ombudsman (when overseeing how the EU ethics bodies operate)22 – enjoys the right 

to initiate investigations whenever it finds it reasonable, and no mechanism enables third parties 
to prompt a verification. Only the Presidents of the Parliament and the Commission may do so. 
Under the Parliament’s Rules of Procedure, the President is mandated to refer the matter to to the 
PACCM, unless it is obviously false or was raised in bad faith.23 When it comes to the staff, the in-
itiative belongs to the Appointing Authority, assisted as the case may be, by the Disciplinary board 
(one per each institution, agency or body)24, OLAF or a national court25. While the director general 
of OLAF has the power to open an internal administrative investigation within an EU institution 
acting on his/her own initiative26, the exercise of such a right in relation to ethical conduct is made 
conditional about the existence of “serious facts linked to the performance of professional activi-
ties which may constitute a breach of obligations” by staff or members. This leaves uncovered an 
area of minor ethical misconduct in relation to which no real investigative authority exists and is 
exercised. It must be noted that insofar as OLAF acts independently from other EU institutions, 
including the very same EU Commission that has created it, no current EU oversight system or 
body is in a position to oversee the exercise of OLAF’s right of initiative.

18   Articles 245 and 247 TFEU.

19   Art. 72 of the Decision of the Bureau of 19 May and 9 July 2008 concerning implementing measures for the Statute 

for Members of the European Parliament, OJ C 159, 13.7.2009, p. 1–24.

20   Rule 21, Rules of Procedure of the EU Parliament. 

21   This is true also for advisory ethics bodies whose composition and appointment procedure raise questions about 

their independence. Members are appointed by the Commission, on a proposal from the President. In in the case of 

Parliament the Committee is only composed of MEPs, and not independent ethics professionals.

22    Art. 228(1) TFEU.

23    EP RoP Annex I CoC Article 8(1) (‘Where there is reason to think that a Member of the European Parliament may 

have breached this Code of Conduct, the President shall, except in manifestly vexatious cases, refer the matter to 

the Advisory Committee.’)

24    Under Service Level Agreements, IDOC provides support in the area of investigations and disciplinary issues to 

the European External Action Service (EEAS) and to the Executive Agencies. 

25    Where there is evidence that a breach of Staff Regulations may have occurred, the Appointing Authority may 

decide to open an administrative inquiry. 

26    Art. 5 of the OLAF decision read in light of Art. 3 of the same decision. 
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When it comes to monitoring, the EU Staff Regulation imposes a duty on officials when becoming 
aware of facts giving rise to a presumption of the existence of illegal activities as well as conduct 
which may constitute a serious failure to comply with an official’s professional duties, including of 
ethical nature, to inform his authorities or OLAF27. The EU however does not provide harmonised 
staff whistleblower protection. Thus, while OLAF actively encourages citizens to report fraud 
anonymously on a secured website, the European Commission’s guidelines discourage anonymous 
reporting and the Parliament’s rules forbid staff to act anonymously28. In addition, the Parliament 
fails to protect accredited parliamentary assistants (APAs) who report fraud and wrong-doing by 
their own MEP29. Third parties can also write letters or complaints to the relevant institution.

27    Art. 4 of the OLAF Decision.

28    Article 22(a) to Article 22(c).

29    Ibidem.

EU STAFF
MEMBERS

E
N

FO
R

C
E

M
E

N
T 

M
E

C
H

A
N

IS
M

S

PARLIAMENT (EP) COUNCIL COMMISSION (EC)

PRIMARY LAW

Art. 285 et seq. TFEU Court of Auditors (audit)

Art. 228 TFEU + 43 CFR EU Ombudsman (maladministration; inquiries, on complaints or own initiative)

Art. 17(6+8), 18(4) [= 
HRVP] TEU + 234, 245, 

247 TFEU (central role for 
President; limited role for 

EP and ECJ)

SECONDARY LAW

Art. 36(3), 61(2) EU Financial Regulation (internal control, key role for Appointing Authority)

EC Decision establishing the European Anti-fraud Office (OLAF)

Art. 11, 11a, 12b, 13, 15, 16, 17a(2), 22, 26, 
40, 43, 44, 49, 86, 90-91a + Annex IX to Staff 

Regulations Procedure 2018/2975(RSP) + Reg. 

45/2001 (central roles for Appointing Author-
ity and Disciplinary Board, ultimate CJEU’s 

jurisdiction, “specific form” to declare interests 
before recruitment, personal file on conduct)

(EP) Guide to the obligations of officials and 

other servants of the EP/CoC (refers to Staff 
Regulations)

(Council) Decisions on administrative in-

quiries and disciplinary proceedings

(EC) Decision on outside activities after 

leaving the Service; General implementing 

provisions for administrative inquiries and 

disciplinary proceedings

Rules 21, 175-177, 236 RoP 

(central role for President)

Art. 3, 4, 7, 8 CoC, Annex I 

to RoP

(central role for President, 
acting on its own or informed 
by third parties, and assisted 

by Advisory Committee on the 
Conduct of Members, declara-

tion of interests)

Art. 3, 4, 11-13 + Annex 
I to CoC (central role 

of President assisted by 
Independent Ethical 

Committee, declaration of 
interests)

Rule 127 + Art. 2, 6, 9 
Annex VII to EP RoP

(motion of censure in EP, 
assessment of declaration 

of interests by JURI)
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TABLE II – ENFORCEMENT MECHANISMS OF ETHICAL STANDARDS APPLICABLE TO STAFF AND 
MEMBERS OF THE EU INSTITUTIONS
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The privileged instruments used to prevent the breach of ethics rules – mainly of the principles 
of independence and integrity – by members are declarations of interests. While both MEPs and 
Commissioners are required to regularly submit and update declarations of financial interests, those 
declarations’ correctness, completeness and compatibility with the respective Codes of conduct 
are not checked according to any written standard procedure, as found in the ECA’s 2019 Special 
Report30. The only check conducted is a check “for general plausibility, that means to ensure that 
[declarations] contain no manifestly erroneous, illegible or incomprehensive information, based 
on available information”, as conceded by the Commission in response to the report31. As a result, 
there is considerable uncertainty among both Commissioners, MEPs and staff on the importance of 
diligence when filing declarations. When it comes to the MEPs, it is quite common to come across 
suspiciously empty declarations, or deliberately false, fictitious, possibly self-ironic, as symbolized 
by an MEP declaring in 2012 to have been “Master of the Universe”32 before his election.

In fact, the EU ethics framework disposes of limited or no power of investigation of the EU in-
stitutions themselves regarding breaches of ethics standards. The Commission Independent Ethics 
Committee (IEC) may ask for additional information to the Commission through the Secretariat 
General, or from the (former) members directly by asking clarifications and more specific infor-
mation and/or inviting her/him to a hearing. In other words, both the Commission IEC and the 
Parliament Advisory Committee on the Conduct of Members (PACCM), within the remit of their 
respective institutions, have only direct access to existing internal sources of information. This 
however presupposes that such relevant information be already collected by the institution itself, 
quod non in most occasions. Moreover, no EU ethics body enjoys a fact-checking authority that 
would work with the EU and national public bodies such as tax authorities. Yet both prerogatives 
are required to ensure the effectiveness of the ethics oversight.

When it comes to sanctions, these may be classified according to four main categories. First, there 
are measures that primarily affect an official’s reputation (e.g. call to order, written warnings, 
reprimands and publicity). Second, measures that affect an official’s position within the organisa-
tion (e.g. relegations in step and downgrading for staff; temporary suspension from participation 
in all or some of the activities of the Parliament for MEPs, such as rapporteurships, Committee 
Chairmanships, relocation of files for Commissioners). Third, measures that irreversibly alter the 
relation between the officials and the organisation (e.g. removal from post). Fourth, some of these 
sanctions may be accompanied by – or consist alone of – financial decisions, such as temporary 
forfeiture of entitlement to the daily subsistence allowance for MEPs and the deprivation of right 
to pension or other benefits in the case of members of the Commission and staff.

30   Recommendation 1(c), European Court of Auditors’ Special Report, op.cit., p. 37., as well as para.46-50. 

European Court of Auditors’ Special Report, op.cit., p.60.

31   European Court of Auditors’ Special Report, op.cit., p.2 of Annex - EU Commission response.

32   https://euobserver.com/institutional/117009 and https://www.europarl.europa.eu/ep-dif/96710_01-03-2012.pdf

https://euobserver.com/institutional/117009
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However, as demonstrated below by Tables IV and V, an excursus of the enforcement practice 
suggests that only few cases have led to the imposition of penalties for the members of the EU 
institution33. This can be explained by the limited – or even absent34 – power of investigation of the 
EU institutions themselves regarding breaches of ethics standards, and limited coordination with 
national authorities.

33   See, e.g., for the Commission: Jan-Pieter Kuijper, Missteps by Commissioners: Legal or Political Sanctions?, in F. 

Amtenbrink (2019) The Internal Market and the Future of European Integration: Essays in Honour of Laurence 

W. Gormley, Cambridge: Cambridge University Press; for the European Parliament, Advisory Committee of the 

conduct of Members, Annual Reports from 2015-2018 (during the 2014-19 legislative term, the Advisory Commit-

tee dealt with a total of 26 MEPs involved in potential breaches of the Code of Conduct, however none of them was 

sanctioned).

34   The Parliament has no power of investigation over its own members who are accountable to their voters and enjoy 

free mandate. See European Court of Auditors’ Special Report, op.cit., Annex – European Parliament response. 

Yet insofar as citizens do not have access to the information to judge their representatives, be that due to missing 

checks on the veracity of financial interests or to the incomplete information on lobby meetings, this accountability 

does not exist.

EU STAFF
MEMBERS

S
A

N
C

T
IO

N
S

PARLIAMENT (EP) COUNCIL COMMISSION (EC)

Individual/collective 

resignation, compulsory 

retirement/removal from 

post, financial sanctions 

(Article 17(6+8), 18(4) [= 
HRVP] TEU + 234, 245, 

247 TFEU)

SECONDARY LAW

Relieve from responsibility (Art. 36(3), 61(2) EU Financial Regulation)

Written warning, reprimand, relieve from 

responsibility, deferment of advancement, 

relegation, downgrading, suspension, trans-

fer, removal from post, financial sanctions/

damages (Art. 11, 11a, 12b, 13, 15, 16, 17a(2), 
22, 26, 43, 44, 49, 86, 90-91a + Annex IX to 

Staff Regulations Procedure 2018/2975(RSP) + 
Reg. 45/2001)

(EP) Guide to the obligations of officials and 
other servants of the EP/CoC (refers to Staff 

Regulations)

(Council) Decisions on administrative inquiries 
and disciplinary proceedings

(EC) General implementing provisions for 
administrative inquiries and disciplinary 

proceedings

Call to order, deny right to 

speak, exclusion, reprimand, 

temporary suspension, 

limited access to information, 

no representation, terminate 

office, financial sanctions 

(Rules 21, 175-177, 236 RoP + 
Art. 8 CoC, Annex I to RoP)

Relocation of file, sale/
placing in a blind trust 

financial interests, repri-

mand (public or not) (Art. 
3, 4, 11-13 + Annex I to 

CoC)

Collective resignation 
(Rule 127 + Art. 2, 6, 9 
Annex VII to EP RoP)

*(I) REPUTATIONAL    (II) POSITION WITHIN THE INSTITUTION    (III) IRREVERSIBLE SANCTION      (IV) FINANCIAL
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TABLE III – SANCTIONS   [(I) REPUTATIONAL, (II) POSITION WITHIN THE INSTITUTION,  
(III) IRREVERSIBLE SANCTION, (IV) FINANCIAL]
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However, where the Appointing Authority or OLAF becomes aware of evidence of failure by the 
staff, they may launch administrative investigations to verify whether such failure has occurred35. 
OLAF can do the same vis-à-vis members too, yet its competence to investigate is limited to 
‘serious misconducts’ and does not encompass all ethical standards breaches. This leaves open an 
entire category of misconducts by members that by failing to qualify as ‘serious’ they may escape 
the investigatory powers of OLAF, as well as the initiative by the Commission and Parliament (’s 
President) vis-à-vis its own members.

TABLE IV – OVERVIEW OF SOME EMBLEMATIC PAST CASES CONCERNING MEMBERS AND  
SHOWING THE WEAKNESSES OF THE CURRENT MODEL36

35   Art. 86 Staff Regulations.

MEMBERS

PARLIAMENT (EP) COMMISSION (EC)

Name
Jean-Luc

DEHAENE

Louis
MICHEL

Rachida
DATI

Edith
CRESSON

Neelie
KROES

John
DALLI

Year 2012 2013 2013 1999 2000-2009 2012

Committee
/ Portfolio

BUDG (sub. AFCO) LIBE (sub. DEVE)
ECON 
(sub. 

ITRE)

Research, Science and 
Technology

Competition, 
then Digital 

Agenda
Health and Consumers Policy

Facts
Undeclared stock op-
tions from ABInBev

Submission 
of 200+ amend-
ments drafted by 

lobby groups

Consul-
tancy 
with 

GDF Suez

Appointment of a 
friend as visiting sci-

entist to DG RTD and 
later JRC

Undeclared direc-
torship of Mint 

Holdings Limited

Secret meetings with tobacco indus-
try + kickbacks

Ethical 
standard(s) 
concerned* 

*Rules currently 
in force

Independence, dignity, honesty,

confidentiality, openness, transparency

[see Art. 339 TFEU + Art. 6(1) 1976 Act + Art. 2- 3 
Statute for MEPs + Rules 2, 10, 11 RoP + Art. 1-3, 4(6), 5 

CoC, Annex I to RoP]

Integrity, dignity, 

good administration

[see Art. 245 TFEU + 
Art. 41 CFR + Art. 2, 6 

+ Annex II to CoC]

Integrity, 

declaration of 

interests

[see Art. 245 
TFEU + Art. 3, 4, 
Annex I to CoC]

Independence, integrity, dignity, 

confidentiality, discretion, trans-

parency, loyalty, good administra-

tion, declaration of interests

[see Art. 17(3) TEU + Art. 245, 339 
TFEU + Art. 41 CFR + Art. 9 RoP 

+ Art. 2- 7, Annex I to CoC + Deci-
sion on transparency of Members’ 

meetings]

Sanction
Declared but no meas-

ure taken to avoid 
conflict

Advisory Committee: breach 
but no follow-up sanction by 

President

ECJ : breach but no 
sanction

EC: accepted Ms 
KROES’ apologies

‘Voluntary’ resignation

                                 © Alemanno & Bodson
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When ethical breaches come to light, this is not usually due to systematic checks by the European 
Parliament or internal reporting, but rather journalistic investigations. In particular, efforts to de-
ter the filing of incomplete or inaccurate declarations by members is further hampered by the very 
limited sanctioning powers, in particular in relation to MEPs. An additional layer of complexity 
in the enforcement of ethics standards has to do with often overlapping considerations of political 
nature that blur the evaluation of the ethical conduct.

TABLE V – OVERVIEW OF RECENT CASES OF REVOLVING DOORS, AUTHORISED (OR NOT  

EXAMINED) DESPITE THE RISK OF BREACHING ETHICAL STANDARDS37

37   See Corporate Europe Observatory (2020) “From Facebook friends to lobby consultants”, report issued on 22 Oc-

tober 2020; Transparency International EU (2017) “Access all areas: when EU politicians become lobbyists”, report 

issued on 31 January 2017; Corporate Europe Observatory (2014) “MEPs in a spin with industry”, report issued on 

1 September 2014.

STAFF
MEMBERS

PARLIAMENT (EP) COMMISSION (EC)

Name
Reinald

KRUEGER

Adam
FARKAS

Aura
SALLA

Sharon
BOWLES

Holger
KRAHMER

George
LYON

Neelie
KROES

José Manuel
BARROSO

Jonathan
HILL

Günther
OETTING-

ER

Year 2019 2019 2020 2014 2014 2015 2015 2016 2017 2020

Position or 
portfolio 

when in office

Official 
working 

on telecom. 
market 

regulation 
at the EC

Executive 
Director of 
the Europe-
an Banking 
Authority

Member of 
EC VP J. 

Katainen’s 
Cabinet then 
EPSC/IDEA

Chair of 
ECON

Member 
of ENVI 

(worked on 
car industry 
regulation)

Member 
of AGRI

Competition, 
then Digital 

Agenda
President

Financial 
Stability, 
Financial 
Services 

and CMU

Digital 
Economy 

and Society, 
then Budget 

and HR

Occupation 
after leaving 

office

Lobbyist for 
Vodafone 
(on leave 
from EC)

Non-Ex-
ecutive 

member of 
the Board of 
Directors of 
TheCityUK 

Limited 
(inter alia)

Public Policy 
Director, 

Head of EU 
Affairs at 
Facebook

Non-Execu-
tive Director 
of the Lon-
don Stock 
Exchange 

Group (inter 
alia)

Gov. Affairs 
Director at 

Opel Group, 
then Head of 
EU Affairs 

Automotive 
at Daimler

Agri-busi-
ness 

Senior 
Consultant 

at Hume 
Brophy

Member of the 
Advisory Board 

of Bank of 
America Merrill 

Lynch (inter 
alia)

Chairman and 
Non-Execu-
tive Director 
of Goldman 

Sachs Interna-
tional (inter 

alia)

Senior 
Project 

Manager at 
Freshfields 
Bruckhaus 
Deringer 

(inter alia)

Member of 
Advisory 

Council of 
Deloitte 

Deutschland 
(inter alia)

Ethical 
standard(s) 
concerned* 

*Rules currently 
in force

Integrity and discretion as regards the ac-

ceptance of certain appointments, loyalty 

to the EU institutions

Obligation not to lobby his/her former 

institution

(1 year limit)

Confidentiality

[see Art. 339 TFEU + Art. 16-17, 40 Staff 
Regulations + EC Decision on outside 

activities]

Confidentiality (sole ethical standard still 
applicable to MEPs after leaving office)

[see Art. 339 TFEU]

Integrity and discretion as regards the acceptance of certain 

appointments

Obligation not to lobby new Members nor their staff

(2-3 years)

Confidentiality, collegiality and discretion

[see Art. 245, 339 TFEU + Art. 2, 5, 11 CoC]

Decision*
*Concerning 

the occupation 
above-men-
tioned only

Authorised

Forbidden 
before 1 
February 

2022

Authorised 
with specific 
conditions

N/A (former MEPs shall only since 2018 
“inform” the EP) [see Art. 6 CoC, Annex 

I to RoP]

Authorised

Ethical com-
mittee not 
consulted

Absence of 
notification

Ethical 
committee 
consulted

Authorised 
with specific conditions

Ethical 
committee 
consulted
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Ultimately, if the very limited sanctions at the disposal of the different institutions are never or 
little applied, this questions the overall effectiveness of the EU ethics framework.

Limited awareness and guidance regarding 
the ethics standards applicable to EU  
institutions’ members and staff

There is also limited awareness and knowledge about the existing ethics rules, reporting and 
sanction mechanisms38. As the Court of Auditors’ Special Report finds, staff across all institutions 
are largely uninformed about their rights and duties in this area and lack awareness of existing 
rules and reporting and sanctioning mechanisms. In a survey conducted for the very same report, 
only about half of the staff members of the audited EU institutions considered their own knowl-
edge of the ethical frameworks good or very good. More than half had never received any kind 
of ethics training and more than two thirds found the guidance provided to them on ethics issues 
unspecific and lacking real-life examples. The ECA discovered further that knowledge about re-
porting mechanisms for unethical conduct was insufficient amongst almost 70% of staff members. 
While there are clear, although non-uniform, rules on how to deal with gifts offered to EU staff, 
there is no mechanism determining what happens if somebody accepts a gift or entertainment 
against those rules, and it is not evident that staff actually know about their entitlements and duties 
regarding this issue. This means not only that staff members may be breaking rules while believ-
ing and meaning to act correctly, but also that possible wrongdoings are underreported and their 
clearance inconsistent.

In these circumstances, although de iure “institutions have, to large extent, adequate ethical 
frameworks in place”39, in practice, the EU ethics framework proves incapable to effectively 
prevent – and adequately sanction – major breaches of EU ethics standards and to make staff  
– and even more so members – aware  of the ethics framework.

With a diverse variety of national ethics systems developed in EU Member States and beyond over 
years and decades, there are invaluable lessons to be learnt. Indeed, as EU member states face simi-
lar challenges and have over time developed a variety of ethics frameworks, the next section looks 
at these models in order to identify an ideal model for the EU to follow while ensuring the respect 
of its existing ethics standards.

38    European Court of Auditors’ Special Report, op.cit., para.26.

39    European Court of Auditors’ Special Report, op.cit., para.26.
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Section 2

What ethics body for 
the European Union?

This section contrasts the existing EU ethics with some national frameworks, with the aim 
of identifying an ideal EU ethics infrastructure. It does so by analysing the main features of 
three existing and one envisaged ethics oversight bodies, by focusing in particular on scope 

and mandate, independence, power of monitoring, investigation and sanction.
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A Comparative analysis of some existing  
ethics systems and oversight bodies within 
the EU and beyond
The national ethics body worth examining are the French Haute Autorité pour la Transparence de 
la Vie Publique, the Committee on Standards in Public Life in the UK, the Conflict of Interest and 
Ethics Commissioner in Canada as well as the envisaged Public Sector Standards Commissioner in 
Ireland. Although the latter has not been set up, its innovative design deserves a close look in this 
study.

SCOPE OF THE MANDATE

The scope and mandate of the EU ethics system – as operationalised through its variety of insti-
tutional mechanisms – cover the respect of the ethical conduct of members and staff and possible 
conflicts of interests, both during and after the mandate or service, as well as the duties of inde-
pendence and confidentiality. When compared with some other (national) ethics frameworks, this 
appears quite fragmented.

The French Haute Autorité pour la Transparence de la Vie Publique (HATVP)40 oversees not 
only the ethical conducts of members of governments, parliament and regional governments and 
their respective public employees, but also of those working for an array of other French public 
institutions, public companies and even sports federations, as well as of the members of the Euro-
pean Parliament elected in France41.  

Similarly, the Irish Public Sector Standards Commissioner (PSSC), which was until recently 
envisaged to replace the Standards in Public Office Commission42, would oversee legislation wide 
range of elected and unelected public officials43, as does the Canadian Conflict of Interest and 

Ethics Commissioner (CIEC)44. However, interestingly, the CIEC has no remit over the members 
of the Canadian Senate45. This might be explained by the fact that the CIEC is established by the 
House of Commons, to whom (s)he is responsible and his or her Office belongs. It is the duty of 

40   Art. 19-23, Loi n°2013-907 du 11 octobre 2013 relative à la transparence de la vie publique (hereinafter, Loi n°2013-

907).

41   Art. 4 and 11, Loi n°2013-907.

42   Art. 26 et seq., Public Sector Standards Bill 2015 (Bill 132 of 2015) (hereinafter, PSSB). The PSSB aimed at creating 

the position of PSSC but lapsed on 14 January 2020 due to the dissolution of the Dáil and Seanad before the elec-

tions. A new text has not been tabled yet.

43   Art. 4-5, Public Sector Standards Bill 2015 (Bill 132 of 2015) (hereinafter, PSSB).

44   Art. 81 and 87, Parliament of Canada Act (R.S.C., 1985, c. P-1) (hereinafter, the PCA), Art. 2, 28-32 and 39-50, 

Conflict of Interest Act (S.C. 2006, c. 9, s. 2) (hereinafter, CIA) and Art. 4 and 26 (inter alia) of the Conflict of Inter-

est Code for Members of the House of Commons (hereinafter, CICMHC).

45   The Canadian Senate is designed after the British House of Lords. Its 105 members are not elected but appointed by 

the Governor general on the advice of the Prime minister.
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the Senate Ethics Officer46, together with the Standing Committee on Ethics and Conflict of Inter-
est for Senators, to administer and interpret the Conflict of Interest Code for Senators47.

In the UK, the Committee on Standards in Public Life (CSPL)48’s mandate covers all issues that 
concern the standards of conduct of all holders of public office, elected or not, except the ones 
belonging to the devolved legislatures or governments49. Its mandate encompasses even the issues 
relating to the funding political parties as well as to the “ethical standards of the delivery of public 
services by private and voluntary sector organisations”50. Nevertheless, the CSPL does not have the 
remit to deal with individual cases. Thus, although the scope of its mandate appears very wide, the 
capacity to act in practice is very limited. Moreover, its mandate is not enshrined in any founding 
act. The CSPL was created on the personal initiative of then Prime minister John Major. Its crea-
tion was simply announced by the latter in the House of Commons. The only available text is the 
Code of Practice for Members of the CSPL51.

INDEPENDENCE

Unlike the EU highly decentralized model, national experiences suggest that a one-stop-shop 
authority may offer a more independent, effective and consistent institutional design. However, 
the EU attempt at setting up a centralized Advisory Group on Standards in Public Life for its seven 
main institutions derailed in 200052. France, Ireland and Canada have each centralised this task to 
one, single entity covering both members and staff. Despite also having one entity covering all as-
pects of ethics in public life, the UK does have a myriad of more specific ethics bodies granted more 
powers than the CSPL53.

Moreover, the composition of the EU various ethics oversight mechanisms also cast doubt on 

46   Art. 20, PCA.

47   Conflict of Interest Code for Senators, adopted by the Senate on 16 June 2014, available at: <http://sen.parl.gc.ca/

seo-cse/eng/code-e.html> (last access 31 October 2020). See also the obligations stemming from Art. 16, PCA.

48   The CSPL is an advisory non-departmental public body created in 1994 to advise the British Prime Minister on 

ethical standards across the whole of public life in the UK. Among all ethics bodies in the UK, this one enjoys the 

widest scope, reason why we have chosen to examine its regime in the framework of this study. See its Terms of 

reference: <https://www.gov.uk/government/organisations/the-committee-on-standards-in-public-life/about/

terms-of-reference> (last access 29 October 2020).

49   This echoes, in the case of the EU, the line to draw in terms of scope between the EU and the Member States offi-

cials – see below.

50   Parliamentary Question answered by Lord Wallace on 28th February 2013, Hansard Column WA347.

51   Code of Practice for Members of the Committee on Standards in Public Life, November 2016, available at: <https://

assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/679416/Code_of_

Practice.pdf> (last access 31 October 2020)

52   Proposal for an Agreement between the European Parliament, the Council, the Commission, the Court of Justice, 

the Court of Auditors, the Economic and Social Committee and the Committee of the Regions establishing an 

Advisory Group on Standards in Public Life, EC (2000) 2077.

53   See Rebecca Dobson Phillips (2020) “British Standards Landscape: A mapping exercise”, report was commissioned 

by the CSPL.
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their respective independence, in relation to members54. Not only the presidents of the Parliament 
and the Commission are both party and judge when ensuring the respect of their respective ethics 
framework, but they are also in charge of proposing the members of their advisory bodies.

In France, only the president of the HATVP is appointed by the President of the French Republic. 
Other six members are either current or former members of the highest judicial bodies (Conseil 
d’Etat, Cour de cassation and Cour des comptes) and are chosen by those bodies, and four members 
are appointed by the speakers of each Houses of Parliament after a qualified majority vote (3/5) in 
the respective House55. The government appoints the two remaining members. As a result, some 
members are former or current members of the judiciary, whereas others may be former members 
of the executive or legislative bodies, but not necessarily. They are appointed for a 6-year mandate, 
non-renewable56.

In Canada, the Canadian Governor in Council appoints the CIEC for a renewable 7-year term, 
after consulting with all party leaders in the House of Commons and with approval of the House57. 
(S)he shall be either a former judge of a superior court or of any other court whose members are 
appointed under an Act of the legislature of a province, a former member of a federal or provincial 
board, commission or tribunal, or a former Senate Ethics Officer or former Ethics Commissioner58. 
While this process makes the appointment heavily dependent on Parliament, to whom the CIEC 
reports directly, it is sufficient to prevent individuals from exerting undue influence.

With the PSSC proposal, Ireland envisaged to follow the Canadian example by appointing one 
Commissioner. The proposal suggests the appointment for a renewable 6-year term by the Irish 
President, on advice of the government and with resolutions by both Houses of Parliament, mean-
ing that both executive and legislative powers are involved in his/her selection59. Interestingly, the 
PSSB does not require any specific experience from the candidate to the position.

In the UK, the CSPL is composed of eight members60. The Prime minister appoints all of them, a 
feature that echoes the role of the European Commission president vis-à-vis the members of the 
independent ethical committee. Four “independent” members are selected following open compe-
tition in accordance with the Commissioner for Public Appointments’ Governance Code. These 
members are appointed for a five-year non-renewable term, like the chair, whose method of ap-
pointment does not appear in the documents made publicly available on the Committee’s website. 
The three other members, the “political members”, are appointed for renewable three-year terms 

54   When it comes to staff, the members of the Appointing Authority, Staff Committee and Disciplinary Board are by 

definition public servants. See Art. 5-6 of Annex IX of Staff Regulations.

55   Art. 19, Loi n°2013-907.

56   Ibidem.

57   Art. 81(1) and (3), PCA.

58   Art. 81(2), PCA.

59   Art. 26(3) and (6), PSSB.

60   Committee on Standards in Public Life, “Membership”, see : <https://www.gov.uk/government/organisations/the-

committee-on-standards-in-public-life> (last access 30 October 2020)
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on the recommendation of the leaders of the three main parties, namely the Labour Party, the 
Conservative Party and the Liberal Democrat Party.

MONITORING ROLE

When it comes to monitoring, we highlighted that the EU ethics framework lacks autonomous 
monitoring capacity. As a result, it is reactive as opposed to proactive.

Ultimately, when breaches come to light, this is not usually due to systematic checks by the EU 
institutions or internal reporting, but rather journalistic work. If the collection of declarations of 
financial interests responds to a preventive logic, the EU respective ethics bodies fail to ensure a 
regular and efficient standardised examination of declarations regarding possible conflicts of inter-
ests, by limiting their verification to a ‘plausibility check’. Moreover, the EU lacks a public registry 
of all declarable information.

The French HATVP instead has authority over the public register of lobbyists and may monitor 
the compliance by both lobbyists and lobbied – be they MPs or their assistants – with ethics and 
lobbying rules61. It collects and makes publicly available – with its observations if needs be – decla-
rations of assets, income and other interests62 and performs regular – as opposed to a single check 
at the submission – in-depth checks for correctness and possible conflicts of interest63.

Likewise, the Canadian CIEC oversees the compliance with all rules contained in the CIA64. (S)he 
is also tasked with administering a public registry of information declared by “public office holders” 
(i.e. mostly members of the executive and their staff)65. This public registry66, composed of inter 
alia all the “public declarations”67 and the “summary statements”68, ensures that the public (including 
journalists) and all public office holders are equally aware of declarable information and measures 
taken to prevent conflicts of interest. The CIEC shall review annually with each reporting public 
office holder the information contained in his or her “confidential report”69 (i.e. a more detailed 
declaration of his or her assets, income and other interests than the public declaration70) and the 

61   Art. 18-1 et seq., Loi n°2013-907.

62   See Art. 5, Loi n°2013-907. Most declarations are available online, but declarations of members of the European 

Parliament elected in France are only accessible to the public physically at the prefecture, see Art. 12.

63   See Art. 7, 9, 11(5), 18-6 and 20(1)(1° and 7°), Loi n°2013-907.

64   Art. 30, CIA. See also Art. 41, 41.1-41.5, PCA.

65   For the notion of “public office holder”, see Art. 87, PCA and Art. 2(1), CIA.

66   Art. 51, CIA.

67   Art. 25, CIA.

68   Art. 26, CIA. This statement must indicate the steps taken by the public office holder to proceed with a divestment 

of an asset, to effect a recusal or to comply with any other order made by the CIEC after his or her check of the 

assets, income and interests declared.

69   Art. 22, CIA.

70   The CIEC shall also take note of all gifts whose value exceed C$200 and of all firm offers of outside employment 

(and of their acceptance, if this is the case), see Art. 23-24, CIA.
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measures taken to satisfy his or her obligations under the CIA71. On an indicative basis, the public 
registry has been consulted 23,266 times over the period 2019-202072. It must be noted that Mem-
bers of the House of Commons do enjoy a specific regime73. Only a summary of their “disclosure 
statement” is made public74.

Similarly, the Irish PSSC would collect and oversee the compliance of all declarations of interests 
(including here again assets, income and other interests) with the rules enshrined in the PSSB75. 
(S)he would do the same with tax clearance certificates and certificates of compliance76, and would 
administer a registry of all gifts whose value exceeds 600 EUR received by elected or unelected 
officials77.

In the UK, the CSPL does enjoy a general monitoring role on all issues relating to the standards of 
conduct of all public office holders. It can conduct “broad inquiries, collecting evidence to assess in-
stitutions, policies and practices” and make “recommendations to the Prime Minister where appro-
priate”78. As the CSPL does not have the remit to deal with individual cases, there is no obligation 
for individuals to declare interests to the CSLP. If any obligation of this kind does exist, it comes 
with the specific internal regime applicable to each institution.

RIGHT OF INITIATIVE

As previously noted, current EU ethics bodies do not79 enjoy a right to initiate investigations 
whenever they would find it reasonable, and no mechanism enables third parties to prompt a veri-
fication. This comes in contrast with the prerogatives enjoyed by some national ethics bodies.

The French HATVP does enjoy the right to initiate an investigation on the situation of an individ-
ual when it deems it necessary80. It can also make general recommendations on its own initiative 
on how ethical rules should be applied81. Importantly, third parties – including explicitly NGOs 
fighting against corruption – can inform the HATVP of any misbehavior and prompt an assess-
ment82.

71   Art. 28, CIA.

72   Office of the CIEC, Annual Report 2019-2020, in respect of the Conflict of Interest Act, available at: <https://ciec-

ccie.parl.gc.ca/en/publications/Pages/ARAct201920-RALoi201920.aspx > (last access 31 October 2020)

73   Art. 20 et seq., CICMHC. See also their obligation to disclose, inter alia, trusts (Art. 41.2, PCA and Art. 21(1)(b.1), 

CICMHC), gifts (Art. 14, CICMHC) and sponsored travel (Art. 15, CICMHC).

74   Art. 23(2), CICMHC.

75   Art. 7-8, 20 et seq., PSSB.

76   Art. 16, 18-19, PSSB.

77   Art. 11(4), PSSB.

78   Committee on Standards in Public Life, “About us”, see : < https://www.gov.uk/government/organisations/the-

committee-on-standards-in-public-life/about> (last access 31 October 2020)

79   With the limited exceptions of the EU Ombudsman and the DG of OLAF and the Parliament’s President’s obliga-

tion to forward complaints which are not obviously false or in bad faith. See above, Section 1, 1.2.

80   Art. 20(2), Loi n°2013-907. See also inter alia Art. 7, 18-6 and 18-7 of the same text.

81   Art. 20(1)(5°), Loi n°2013-907.

82   See Art. 5(1) and 12(2) (to send comments on declarations of interest), 18-7 (“signalement”) and 20(2), Loi n°2013-

907.
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Likewise, in Ireland, the envisaged PSSC would be entitled to start investigating a case on his or 
her own initiative83 or following the receipt of a complaint made in writing by any person84.  
(S)he would also be entitled to make, on its own initiative, general recommendations to any public 
body85 on its code of conduct86 and make special reports to the Minister for Public Expenditure and 
Reform on any issue the PSSC deems appropriate87.

In Canada, the CIEC has also a right to examine on his or her own initiative a matter if (s)he “has 
reason to believe that a public office holder or former public office holder has contravened” to 
the rules88. Whereas (s)he is required to examine a matter that would be brought to him/her by a 
parliamentarian89, the Conflict of Interests Act is silent on whether third parties – be they citi-
zens or NGOs – can bring a case to the attention of the CIEC. The Act barely says that the CIEC, 
in the case of a request from a parliamentarian, “may consider information from the public that 
is brought to his or her attention” via the parliamentarian90. In any case, even if it is not formal-
ly foreseen under this regime, it can be expected that the CIEC takes into account any alert (s)
he would receive and decides to start examining a case, thanks to his/her right of initiative. The 
CIEC does also enjoy a right to start on his or her own initiative an inquiry on a matter related 
to a Member of the House of Commons. In addition, it shall conduct an inquiry if a Member “has 
reasonable grounds to believe that another Member has not complied with his or her obligations” 
and requests it. The request can also come from the House of Commons as a whole, through the 
adoption of a resolution91.

On the contrary, in the UK, if the CSLP enjoys a right of initiative, this is only to initiate an 
inquiry that would lead to the publication of a report or recommendations of general (i.e. not indi-
vidual) nature92.

ADVISORY ROLE

In the EU ethics system, only the Commission and Parliamentary ethics bodies play an advisory 
role to their respective institution93, by essentially providing advice on how to interpret and apply 
ethical standards to individual cases. Therefore, there’s no general advisory function, which could 
offer guidance to both staff and members before engaging into a given conduct.

83   Art. 36(2), PSSB.

84   Art. 33-34, PSSB.

85   See the list at Art.6, PSSB.

86   Art. 30(3), PSSB.

87   Art. 31(1)(b)(ii), PSSB.

88   Art. 45(1), CIA.

89   Art. 44(1-3), CIA.

90   Art. 44(4), CIA.

91   Art. 27 and 29, CICMHC.

92    See the CSLP’s Terms of reference, op.cit.

93   While the advice to the Parliament (President) is confidential, that to the Commission is rendered public upon the 

adoption of its final decision. 
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The HATVP, the PSSC and the CIEC are instead also tasked with the provision of both general 
and individual advice. More importantly, individual members or staff can directly address them to 
receive such a personal advice.

In France, the HATVP can indeed provide any member of staff, at their request, with personal 
advice on any ethical issue they would encounter. Theses opinions are nevertheless confidential94. 
The HATVP can also answer requests for advice made by interests representatives relating to the 
rules applicable to them95, or members or staff on how to deal with interest representatives96.

In Ireland, any person to whom the PSSB would apply could request the PSSC “for advice in rela-
tion to steps that could be taken by the person to comply with the provisions” of the Bill97. Interest-
ingly, if the request is made in relation to a particular case, the PSSB would provide the requested 
with a moratorium: “the provision concerned (…) shall not, as respects the person who made the 
request, apply in relation to that case during the period from the making of the request to the 
time when advice is given by the [PSSC] in relation to the case or he or she declines to give such 
advice”98. Moreover, the PSSC would be entitled to “issue confidential advice and guidance to any 
person” on his or her own-initiative where (s)he would consider it appropriate99. It is unclear from 
the text of the PSSB whether an advice that would have been requested shall be confidential too.

In Canada, the CIEC must also provide confidential advice to the Prime Minister (on his or her 
request or not) with respect to the application of the Conflict of Interest Act to individual pub-
lic office holders but also to individual public office holders directly100. Members of the House of 
Commons can also request an opinion101. In this scenario, the CIEC can only make the opinion 
given public if the Member has made it public, if (s)he gives his or her consent or if the opinion is 
anonymized. One specificity of the Canadian regime is interesting to note: an opinion given by the 
CIEC to a Member of the House of Commons is binding on the CIEC “in relation to any subsequent 
consideration of the subject matter (…) so long as all the relevant facts that were known to the 
member were disclosed” to the CIEC102.

Only some of the features we have highlighted under this subsection coincide with what we find 
at the EU level. For instance, civil servants can seek advice of the Appointing Authority of their 
institution on how to comply with the standards of conduct laid down in the Staff Regulations103. 
When it comes to members, whereas MEPs can request confidential guidance to the Parliament 

94   Art. 20(1)(3°), Loi n°2013-907.

95   Art. 18-6, Loi n°2013-907.

96   Art. 20(1)(6°), Loi n°2013-907.

97   Art. 29(1), PSSB.

98   Art. 29(2), PSSB.

99   Art. 29(3), PSSB.

100    Art. 43, CIA.

101   Art. 26, CICMHC.

102    Art. 26(3), CICMHC.

103    Art. 25, Staff Regulations.
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Advisory Committee on the Conduct of Members (PACCM) on the interpretation and implemen-
tation of their code of conduct104, the same is not true for members of the Commission. Indeed, 
only the President of the European Commission can seize the independent ethical committee105. In 
other words, the latter can only reply to requests for advice – be it general or on an individual case 
– made by its appointing authority. On this issue, the European Commission’s situation echoes the 
one of the CSLP in the UK, which advises the Prime inister directly. However, the CSLP can only 
provide general, non-individual advice106. Yet, as discussed, the CSPL does enjoy a wider mandate 
than what EU ethics bodies do.

INVESTIGATORY POWERS

As discussed, the EU ethics framework disposes of limited or no power of investigation of the EU 
institutions themselves regarding breaches of ethics standards. Moreover, no EU ethics frame-
work, be that of the Commission or of the European Parliament, enjoys fact-checking authority 
that would work with EU and national public bodies such as tax authorities. Only OLAF does have 
investigatory powers but in relation to ‘serious misconducts’ only, thus leaving uncovered a wide 
zone of ethical misconducts by both staff and members. This situation comes in drastic contrast 
with the powers that enjoy the French HATVP, the Irish PSSC and the Canadian CIEC.

In France, the HATVP can ask any person falling under its scrutiny directly for any information 
and documents necessary for assessing their ethical conduct or checking their declarations and can 
hear summon any person it considers helpful107. Tax authorities automatically furnish all infor-
mation needed by the HATVP to assess the exhaustiveness, correctness and sincerity of all decla-
rations from members of Government108. For the latter but also for all other public office holders 
falling under its scrutiny, the HATVP can ask them – and their spouses or civil partners – to fur-
nish a series of tax documents109. If they fail to do so within two months, the HATVP can require 
the tax authorities to provide them directly. Moreover, the HATVP can ask the tax authorities to 
exercise their specific power called “droit de communication” to obtain all information deemed 
useful for the scrutiny, and launch an international administrative assistance procedure if needs be. 
Moreover, the HATVP does also enjoy prerogatives vis-à-vis interest representatives110. Indeed, it 
can require them to provide the HATVP with any information or document it would need, even 
those covered by professional secrecy. It can also ask a judge for a search warrant in order to let the 
HATVP’s staff search the professional premises of an interest representative.

104   Art. 7(4) of the Code of Conduct for Members of the European Parliament with Respect to Financial Interests and 

Conflicts of Interests, Annex I to the Parliament’s Rules of Procedure (February 2020). However, the Advisory 

Committee on the Conduct of Members is not entitled to produce general recommendations.

105   Art. 12, Commission Decision of 31 January 2018 on a Code of Conduct for the Members of the European Com-

mission (2018/C 65/06).

106   Committee on Standards in Public Life, “About us”, see : < https://www.gov.uk/government/organisations/the-

committee-on-standards-in-public-life/about> (last access 31 October 2020)

107   Art. 20(2), Loi n°2013-907.

108   Art. 5(1), Loi n° 2013-907.

109   Art. 6 and 11(5), Loi n°2013-907.

110   Art. 18-6, Loi n°2013-907.
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Upon the receipt of a complaint or on its own initiative, the Irish PSSC (assisted by the Deputy 
Public Sector Standards Commissioner, hereinafter the Deputy Commissioner111) could request a 
member of its staff – the “authorised official” – to carry out a preliminary inquiry112. The latter can 
consist in interviewing any person or requesting any person to provide with a written statement. 
Following this preliminary inquiry, the “authorised official” sends a report outlining his or her 
opinion to the PSSC, the complainant (if any) and the respondent. If the contravention at stake is 
deemed severe, the PSSC could either proceed to the prosecution phase directly or refer the matter 
to the Deputy Commissioner for further investigation113. In fact, the PSSC is not obliged to begin 
a preliminary inquiry; (s)he can directly refer the matter to the Deputy Commissioner whenever 
(s)he considers it appropriate114. The Deputy Commissioner would then appoint an “investigation 
officer”115 out of the Office’s staff who would be entitled to hear any person and/or ask any person 
to produce “any document or thing in his or her possession or power”116. An investigation officer 
could also seek to obtain from a judge a warrant to enter and search any premises and seize and re-
move any document or thing117. At the end of the investigation, the Deputy Commissioner would 
have to report to the PSSC and share with him or her his or her “recommendation”118. The PSSC 
could then hold one or more confidential or public, online or offline sittings during which (s)he 
could summon witnesses119. Unlike interest representatives appearing before the French HATVP, 
witnesses can here rely on the duty of professional secrecy or any proven duty of confidentiality 
not to disclose information120. Finally, the PSSC would publish a report in relation to the investiga-
tion121.

When examining a matter122, the Canadian CIEC enjoys similar prerogatives, such as the right 
to summon witnesses and to require them to produce any documents or things that (s)he consid-
ers necessary123. Following his or her investigation, the CIEC shall report to the Prime minister 
and make his or her report public124. When it comes to the examination of matters that concern 
Members of the House of Commons, the CIEC has the right to summon a Member – and, if needs 
be, some of his or her family members –to discuss the correctness of his or her “disclosure state-
ment”125. If (s)he conducts an inquiry related to a Member, be it on his or her own initiative, on the 

111    Art. 28, PSSB.

112    Art. 35, PSSB.

113    Art. 35(8), referring to Art. 36(1) and Part V, PSSB.

114    Art. 36(2), PSSB.

115    Art. 37, PSSB.

116    Art. 38(2), PSSB. See also Art. 44 (discovery of documents).

117    Art. 38 (3-6), PSSB.

118    Art. 39, PSSB.

119    Art. 40, PSSB.

120    Art. 41(1-2), PSSB.

121    Art. 50, PSSB.

122   Art. 44, 45 and 49, CIA.

123   Art. 48(1), CIA.

124   Art. 44(7) and 45(3), and 44(8) and 45(4), CIA.

125   Art. 22, CICMHC.
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request of another Member or of the House, the CIEC has to report on the results to the Speaker 
of the House and make his or her report public126. As explained above, the British CSPL does not 
have remit on investigating individual cases. It can only conduct broad inquiries and collect anony-
mous evidence127.

SANCTIONING POWERS

When an EU official is found in breach of ethics standards, (s)he will be subject to the adoption of 
legally binding measures, which may be judicially reviewed by the EU General Court128. The same 
is not always true vis-à-vis members – be it of the Commission or Parliament – for which reputa-
tional sanctions, such as recommendations or reprimands, or those affecting their position within 
the institution do not produce per se legally binding effects129, and whose effectiveness is entirely 
left to publicity and ensuing peer-pressure mechanisms130. Only in few circumstances they are ac-
companied by financial sanctions. In essence, apart from the motion of censure affecting the whole 
Commission, only when members of the EU Commission are brought before the Court of Justice 
in case of ‘serious misconduct’, or before the Conference of Presidents and the entire Parliament, 
any serious breach of their professional obligation, the duty of integrity and discretion included, 
those sanctions are binding.

In France, the HATVP can order any public office holder concerned by the Loi n°2013-907 to put 
an end to a conflict of interest and make this order public a month after issuance131. It can also 
issue a formal notice ordering a public office holder that would have failed to submit a(n exhaus-
tive) declaration of interests or to give further explanations when requested to comply within a 
month132. Concerning interest representatives, the HATVP can also issue a formal notice ordering 
him or her to comply with the ethics rules, and make this formal notice public133. If a public office 
holder remains in default of submitting a declaration, makes a substantial omission or provides 
the HATVP with fake information, (s)he incurs a sanction of 3 years imprisonment and 45,000 
€ fine134. Moreover, if the HATVP observes a change in the interests declared by a public office 
holder for which it has not received sufficient explanations, it publishes a special report and refers 
the matter to the public prosecutor office135. If an individual – be it a member, a staff or an interest 
representative – fails to comply with an order from the HATVP or to provide the latter with any 

126   Art. 28(1-3), CICMHC.

127   Committee on Standards in Public Life, “About us”, see : < https://www.gov.uk/government/organisations/the-

committee-on-standards-in-public-life/about> (last access 31 October 2020)

128   Art. 91 Staff Regulation.

129   Insofar as they are not intended to produce legal effects, these measures are not judicially reviewable.  

130   In the case of MEPs, the penalties can be the object of an appeal (internal appeal procedure). See Art. 8 Code of 

Conduct and Art. 177 of the Rules of Procedure

131   Art. 10, 11(5) and 20(2)(2°), Loi n°2013-907.

132    Art. 4(5), 11(5) and 20(2), Loi n°2013-907.

133   Art. 18-7, Loi n°2013-907.

134   Art. 26(1), Loi n°2013-907. In addition to these penalties, the criminal court hearing the case can also decide to 

suspend one’s civic rights and/or right to occupy a public function.

135   Art. 7 and 11(5), Loi n°2013-907.
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requested information, (s)he incurs a sanction of 1 year imprisonment and 15,000 € fine136. Lastly, 
any former public office holder who envisages a new occupation within three years after leaving 
office must receive from the HATVP an opinion of compatibility (“avis de compatibilité”) of such 
an activity with the former position held. This opinion can encompass conditions – possibly made 
public. If the new position is deemed incompatible, the HATVP will issue an opinion of incompat-
ibility (“avis d’incompatibilité”) and can publish the latter. In this case, if the individual has already 
engaged in the new occupation, then the new work contract will be void. If (s)he disregards the 
opinion of incompatibility and engages in the new activity concerned, or fails to comply with any 
of the conditions imposed, the HATVP publishes a special report and refers the matter to the pub-
lic prosecutor office137.

In Ireland, all offences are listed under Art. 32 PSSB. On the one hand, in the case of minor con-
traventions, the PSSC could limit his or her decision to providing confidential advice or general 
guidance on how to remedy the matter. This decision does not necessarily require accomplishing 
a preliminary inquiry or any investigation138. On the other hand, in the case of serious contra-
ventions, the PSSC could either prosecute the offence himself or herself summarily or refer to 
the Director of Public Prosecutions. Prior investigation is here again not a necessity139. Penalties 
range from, on summary conviction, a fine not exceeding €5,000 or imprisonment for a term not 
exceeding 12 months or both, to, on conviction on indictment, a fine not exceeding €100,000 or 
imprisonment for a term not exceeding 5 years or both140. In addition or in substitution, the court 
examining the matter could order that the person be disqualified from holding office for a certain 
period141. A specific regime applies should the public office holder fail to furnish to the PSSC a 
correct and exhaustive “statement” (i.e. declaration of interests). In such a scenario, the PSSC could 
issue him or her a notice requiring him or her to remedy the matter142, or directly a so-called “fixed 
payment notice”143. If (s)he pays the fixed amount of 200€ before a specified date, no further pro-
ceedings would be initiated. If not – or in case the PSSC would not consider appropriate to suggest 
a “fixed payment notice” –, this offence is punishable with a fine not exceeding €5,000 or impris-
onment for a term not exceeding 12 months or both 144. Note that a contravention could also have 
civil consequences145. The PSSC could indeed decide to issue a censure or a warning, recommend a 
suspension or removal from office, or direct that the person concerned undertake actions to secure 
compliance with the PSSB within a period specified146. Moreover, the PSSC would enjoy the right 

136   Art. 26(2), Loi n°2013-907. For interest representatives, see Art. 18-3, 18-9 and 18-10.

137   Art. 20(1)(4°) and 23, Loi n°2013-907. Only some categories of occupations are concerned.

138   Art. 33(2)(b), 33(3)(a), 35(6)(b)(i) and 47(5)(a), PSSB.

139   Art. 47(5)(c) and 51(2-3), PSSB.

140   Art. 53(1), PSSB.

141   Art. 54(1), PSSB. This would not be possible if the case concerns a member of either House of the Oireachtas. In 

this case, the relevant House could decide on a suspension. See Art. 54(2-3).

142   Art. 23(10), PSSB.

143   Art. 31(4) and 52, PSSB.

144   Art. 53(2), PSSB.

145   Art. 55 et seq., PSSB.

146   Art. 55(2) and 56, PSSB.
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to disqualify an individual from any (new) appointment to any position as a public official (except 
elected positions) in case of failure to be tax compliant147. Finally yet importantly, the enforcement 
powers regarding post-employment rules would lie in the remit of the Outside Appointments 
Board and not of the PSSC’s148.

In Canada, after the review of an official’s disclosed assets and liabilities, the CIEC can order di-
vestment, conflict of interest screens and any other measure (s)he deems necessary to achieve com-
pliance with the CIA149. (S)he has also the ability to authorise (or forbid) any outside activities150. 
In case of breach, the CIEC may issue a notice of violation and impose publicly an administrative 
monetary penalty, not exceeding C$500 for some contraventions but otherwise of an amount left 
to his or her discretion following certain criteria151. These sanctions are only the ultimate step, as 
the combination of the threat of public shaming and the offer to right one’s wrongs has been suc-
cessful in Canada in directing public officials towards a more ethical execution of their offices. This 
low-profile solution – which remains essentially untested within the EU – creates strong incentives 
for concerned individuals to follow the recommendations given by the CIEC to avoid publication. 
Indeed, publication of ongoing investigations and the disclosure of the identity of complainants 
are restricted in order to encourage complainants to come forward in the first place. However, if 
the misconduct constitutes an offence under another Act, the CIEC must refer the matter to the 
relevant authorities152. Regarding post-employment activities, the CIEC oversees the respect by 
former public office holders of their duties153 and is entitled to waive certain requirements or re-
strict limitations on a case-by-case basis154. (S)he can also order any current public office holder not 
to have official dealings with a former reporting public office holder155. Concerning the Members 
of the House of Commons, the CIEC has the faculty to direct a Member to terminate a trust or, at 
least, “not to derive any benefit or income from the trust for the purpose of financing a nomination 
contest, a leadership contest or an electoral campaign”156. Such an order must be reported to the 
relevant Committee of the House which will examine the Member’s compliance with the order157. 
If a Member contravenes the CIEC’s order, (s)he is liable on summary conviction to a fine of be-
tween C$500 and C$2,000158. If the CIEC has reasonable grounds to believe that a Member accept-
ed benefits from trusts relating to his/her position, (s)he shall also notify it to that Committee159. 

147   Art. 57, PSSB.

148   Art. 59-60, PSSB.

149   Art. 22(2)(g) and 27-30, CIA.

150   Art. 15(1.1, 2 and 3), CIA.

151   Art. 52, 53, 56, 57 and 62, CIA. The CIEC shall report on any contravention to the Prime minister, see Art. 44, 45 

and 47.

152   Art. 49, CIA.

153   Art. 37, 38 and 40, CIA.

154   Art. 39, CIA.

155   Art. 41, CIA.

156   Art. 41.2 and 41.3, PCA.

157   Art. 41.5, PCA.

158   Art. 41.3(6), PCA.

159   Art. 41.1 and 41.4, PCA.
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The CIEC can also require any information160 to be included in the “disclosure statement” and 
prohibit a Member from owning securities in a public corporation that contracts with the Govern-
ment161. Last, following an inquiry on a Member’s misconduct, the CIEC must make a public report 
to the Speaker of the House in which (s)he may recommend appropriate sanctions162.

Finally, in the UK, as the British CSPL does not have remit on addressing individual cases, it does 
not as a result enjoy any enforcement prerogatives related to ethics breaches by individuals163.

What Ethics Body For The European Union?  
An ideal oversight system
This comparative analysis suggests that some of the flaws previously identified in the current EU 
ethics framework could potentially be addressed through the creation of a single EU ethics body. 
This ideal EU ethics body would be common to as many EU institutions, agencies and bodies as 
possible and cover both members and staff. Unlike any of the existing EU ethics committees, this 
newly established EU ethics body should be, first of all, independent and, second, competent to 
advise, monitor, investigate, and sanction any unethical behaviour committed during and after the 
term of office or service. Table VI compares the previously examined national ethics bodies with 
those existing in the EU.

160   Art. 21(1)(f), CICMHC.

161   Art. 17, CICMHC.

162   Art. 28(1, 2 and 6), CICMHC.

163   Committee on Standards in Public Life, “About us”, see : < https://www.gov.uk/government/organisations/the-

committee-on-standards-in-public-life/about> (last access 31 October 2020)
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TABLE VI – ETHICS BODIES IN SELECTED COUNTRIES COMPARED WITH THE EU ETHICS BODIES

Here’s a brief overview of the main features an ideal EU ethics body may present.

In terms of scope and mandate, an ideal EU ethics body would be in charge of monitoring and 
sanctioning the respect of existing ethics standards, namely the respect of the ethical conduct of 
members and staff. In addition, the body could also be given authority over the public register of 

FRANCE
HATVP

IRELAND
PSSC 

(as envisaged to 
replace SIPO)

UNITED 
KINGDOM

CSPL

CANADA
CIEC

EU

STAFF  
AA/DB

EP  
Advisory 

Com.
EC IEC

SCOPE:  
members + staff 

YES YES YES YES NO NO NO

INDEPENDENCE

YES: mix of members 
selected by highest 

courts, houses of Par-
liament, government 

and president

YES selected by the 
President on the 

advice of the gov-
ernment following 
a resolution passed 
by both houses of 

Parliament

Central role of 
PM

Central role of 
HoC

Central role of the 
hierarchy in same 

institution
Central role of Presidents

MONITORING ROLE YES YES YES* YES YES NO NO

RIGHT OF 
INITIATIVE

(on individual cases)
YES YES NO YES YES NO NO

ADVISORY ROLE YES YES YES* YES YES YES
YES* on 

request of the 
President only

INVESTIGATO-
RY POWERS

(on individual cases)
YES YES NO* YES YES

Hear the 
Member

Hear the 
Member + ask 

for info.

SANCTION-
ING POWERS

(on individual cases)

Formal notices/Or-
ders (possibly public) 

to comply

Public registry

Public (special) 
reports

Referral of matters 
of criminal offence to 
judiciary (imprison-

ment + fine)

(Post-employment) 
Prohibition or impo-
sition of binding em-
ployment conditions 

in case of conflict with 
former position

Confidential advice 
or general guidance

(Fixed payment) 
notice

Prosecute offences 
summarily or refer 

to DPP

Censure, warn-
ing, order and/or 
recommendation 

for a suspension or 
removal from office

Disqualify from any 
new appointment 
(if failure to be tax 

compliant)

Public recom-
mendations, 

reports, reviews, 
blogs and articles 

but 
of non-individu-

al nature

*No remit to 
comment, mon-
itor, give advice 
nor investigate 
on individual 

cases.

Compliance orders 
(incl. divestment or 

recusal)

Notice with public 
adm. monetary 

penalties

Public registry 

(Post-employment) 

Waiver or reduc-
tion of limitations, 
order not to deal 

with a former pub-
lic office holder

(MPs) Recommend 
sanctions publicly, 
terminate a trust

Written warning

Reprimand

Relieve from re-
sponsibility

Deferment of ad-
vancement, relega-
tion, downgrading, 
suspension, transfer

Removal from office

Financial sanctions/
damages

Recommen-
dations to the 

President

Public annual 
anonymised 

reports

Public opin-
ions to the EC

Public annual 
anonymised 

reports

BUDGET (2020) 7,294,355 € N/A £ 348,424
C$ 8,020,000 (actu-

al spending)
N/A N/A

Reimb. of 
expenses

STAFF (2020) 57 FTP N/A 5 FTP + 1 Press 50 employees N/A Secretariat support

                           © Alemanno & Bodson
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lobbyists and may monitor and enforce the compliance by lobbyists and lobbied – be they Commis-
sioners, MEPs, their assistants and staff– with lobbying rules. Should additional formal obligations 
be imposed on EU institutions members and staff when it comes to their relations with organized 
interests, the respect of those rules could also be entrusted to the EU ethics body. Moreover, it 
might also provide advice, possibly separated by a firewall from monitoring and sanctions.

To ensure its independence, its members would no longer be exclusively appointed by the same 
institution164 but rather be selected by a variety of institutional actors and from different back-
grounds. Some members may sit de jure in the committee due to their past functions. Examples in-
clude the former Presidents (or vice-presidents) of the European Court of Justice and of the Court 
of Auditors, as well as the former European Ombudsman165.

When it comes to its prerogatives, an ideal ethics body would be entrusted with an autonomous 
monitoring capacity – through inter alia a standardised scrutiny of the veracity of the declarations 
of financial interests as well as an EU harmonised staff whistleblower policy –, a right of initiative 
and enhanced investigatory powers as well as advisory authority. The exercise of these preroga-
tives presupposes a significant increase in budget and personnel currently allocated to the various 
EU ethics frameworks and bodies166 (see Table VI).

The sanctions for an infringement of ethics standards are currently foreseen in the Treaties, Rules 
of procedure, Codes of conduct and Staff Regulations167, but little applied168. Therefore, and ideal 
EU ethics body should be entrusted with the authority to adopt these penalties – and potentially 
others than those already foreseen – within the limits imposed by the Charter of Fundamental 
Rights and the Treaties. Thus, as illustrated by the HATVP, the publication of an ethics body’s 
recommendation does not per se infringe the freedom of mandate of members. In the Dennekamp 

case, following the request for access to documents to identify those MEPs that benefited from an 
additional pension scheme in order to identify possible conflicts of interests, the General Court of 
the EU rejected the EP’s argument that publication of the names of the MEPs would undermine the 
independence of their mandate:

“No proper evidence is adduced in support of such assertions, whereas the limited  

nature of the information disclosed by the transfer of data at issue must be emphasised, 

and there is nothing to explain how the independence of an MEP’s mandate would 

164   Art. 12(4) Code of Conduct for Members of the Commission; Art. 7(2) Code of Conduct for the members of the 

EU Parliament.

165   Former EU officials would be eligible to join as members of the EU Ethics Body only insofar as they are retired of-

ficials, and exercise no other functions. Thus, for instance, some former Secretary Generals of the EU Commission 

continue working for the EU administration in different functions. The same is true for former Presidents of the 

EU institutions who exercise other activities that might potentially be in conflict with those they would be called 

to exercise when joining the EU Ethics Body.

166   See Table VI.

167   See Table III.

168   See Tables IV and V.
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be damaged if the public knew of his membership of the additional pension scheme.  

The same applies in respect of the argument concerning the fact that MEPs might at-

tract criticism from the public in relation to an alleged conflict of interest” 
169

The decisions of the body should be legally binding for the recipient member, staff and institu-
tion. As such, they would be legally reviewable before the Court of Justice of the EU. Moreover, 
the body’s activities would be subject to possible complaints to the EU Ombudsman, who can make 
non-binding decisions in case of maladministration. The body like any other body would not be 
legally mandated to follow the Ombudsman’s recommendations.

In addition, such an ideal ethics body should be entrusted with advisory authority so as to be able 
to provide advice both in abstracto and concreto. This would enable anyone, be it a staff or a mem-
ber – to ask for advice on the interpretation of an ethical standard in relation to a given conduct.  

The next and last section examines the legal feasibility of setting up such an ideal ethics body under 
EU law.

169    Judgment of the General Court of 15 July 2015, Dennekamp v Parliament, T-115/13, EU:T:2015:497.
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 How can the EU set up 
such an ethics body?
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This section aims at verifying the legal feasibility under EU law of a single, independent, perma-

nent EU ethics body common to all EU institutions, the mandate of which encompasses both 
their members – be they appointed or elected –, and career staff, and whose investigatory and sanc-
tioning powers correspond to those of the ideal model previously identified. It does so by identi-
fying the necessary legal basis and legal instrument required to set this body up, and discussing the 
major legal issues that this new EU independent body may raise. Based on a thorough analysis, this 
study formulates some recommendations on how to set up this new EU ethics body and sketches 
some of its possible main features, ranging from its mandate to its investigatory and sanctioning 
powers.

The analysis suggests that the EU ethics body, as currently envisaged by the EU Commission170 may 
be established – at least theoretically – either through:

1. the beefing up of one the pre-existing EU institutions or bodies; 
or

2. the creation of a novel independent entity.

Both avenues are explored below, whereby the advantages and disadvantages of both options are 
identified in light of the ambitions of the envisaged new ethics enforcement system.

170    President von der Leyen’s mission letter to Věra Jourová, p. 5 (“I want you to work together with the European 

Parliament and the Council on an independent ethics body common to all EU institutions”). Available at https://

ec.europa.eu/commission/commissioners/sites/comm-cwt2019/files/commissioner_mission_letters/mission-let-

ter-jourova-2019-2024_en.pdf
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A EU ethics oversight function entrusted to 
one of the pre-existing bodies

To understand whether pre-existing EU institutions, agencies or bodies may be invested with 
an additional role of EU ethics body, this section examines the specific institutional context and 
constraints surrounding each of them. It then discusses some of the arguments calling for the ethics 
body to be set up autonomously.

EUROPEAN OMBUDSMAN

The EU Ombudsman is tasked to uncover maladministration in the activities of the Union insti-
tutions and bodies171. Under its actual mandate172, the Ombudsman already oversees how the EU 
institutions enforce the respect of ethics standards and principles on both their members – elected 
or appointed – and career staff insofar as this may qualify as maladministration. Its role in relation 
to the enforcement of those standards is therefore indirect. Through its work, the Ombudsman 
contributes to clarify how those standards must be interpreted and applied by other EU institutions 
to avoid instances of maladministration.

While the Ombudsman might – as a matter of principle – have a direct role to play in ensuring 
compliance with EU ethics rules, it cannot operate any other functions than those foreseen in its 
foundational Statute173. While it could appoint an advisory committee to exercise such as an addi-
tional task, the Ombudsman cannot take its orders174. For this a revision of the Statute would be 
required.

What is more, the Ombudsman decisions are not legally binding, but merely advisory in nature, 
which would render this institution unfit for purpose. As the EU Ombudsman and its staff are also 
subject to ethics standards, this institution would inevitably face a situation of conflict of interest 
and as such would call for yet another body to exercise oversight. 

Moreover, the modalities of selection of the Ombudsman – through election by the European Par-
liament – render this institution unfit to play such an additional role.

171   Art. 228 TFEU.

172   Art. 2 of the Statute: “Within the framework of the aforementioned Treaties and the conditions laid down there-

in, the Ombudsman shall help to uncover maladministration in the activities of the Community institutions and 

bodies, with the exception of the Court of Justice and the Court of First Instance acting in their judicial role, and 

make recommendations with a view to putting an end to it. No action by any other authority or person may be the 

subject of a complaint to the Ombudsman”.

173   Ibidem (“No action by any other authority or person may be the subject of a complaint to the Ombudsman”).

174   Art. 9(1) of the Statute: “The Ombudsman shall perform his duties with complete independence, in the general 

interest of the Communities and of the citizens of the Union. In the performance of his duties he shall neither seek 

nor accept instructions from any government or other body. He shall refrain from any act incompatible with the 

nature of his duties”.
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Ultimately, should the Ombudsman be invested with the authority to directly take decisions on 
ethics, it would remain open to the Ombudsman itself to define what ethics standards are, and 
what relation they would entertain with maladministration review. This may inevitably raise issues 
with the delegation doctrine, as no well-identified legal basis exists for the exercise of such an extra 
power.

The sum of these circumstances makes the Ombudsman not the most apt body to whom to entrust 
this additional task. 

EUROPEAN ANTI-FRAUD OFFICE (OLAF)

The EU Anti-Fraud Office investigates fraud against the EU budget, corruption and serious mis-
conduct within the European institutions, and develops anti-fraud policy for the European Com-
mission175. It finds its legal basis in the EU Treaties176. It has no direct decision-power and relies 
on Member States’ cooperation to discharge its mission. Under its current mission, OLAF is about 
countering fraud, not unethical behavior per se. 

However, its Director can launch internal administrative investigations into serious offences 
against ethical standards, such as the duty of integrity and discretion (e.g. Commissioner Dalli 
case), by both Staff members and of members of the institutions177, whenever “there is a sufficient 
suspicion”178. 

A possible arrangement to attribute to OLAF some further competences in the area of ethical con-
duct would entail a new coordination between OLAF and the existing dedicated ethics oversight 
regimes. Yet this would require a new founding regulation, or at least its amendment. This does 
not seem a viable option and would not turn OLAF into a fully functioning independent, perma-
nent ethics body with autonomous decision power. Moreover, being perceived as an institution 
essentially fighting crime, it might deter EU officials to seek advice from the new ethics body if 
placed within OLAF.

175   Commission Decision 1999/352/EC, ECSC, Euratom of 28 April 1999, establishing the European Anti-fraud 

Office (OLAF), OJ L 136, 31.5.1999, p. 20–22.

176   Articles 162 TEC; 325 TFEU.

177   Art. 2(1) let. b of OLAF decision: “The Office shall be responsible for carrying out internal administrative inves-

tigations intended: (…) (b) to investigate serious facts linked to the performance of professional activities which 

may constitute a breach of obligations by officials and servants of the Communities likely to lead to disciplinary 

and, in appropriate cases, criminal proceedings or an analogous breach of obligations by Members of the insti-

tutions and bodies, heads of the bodies or members of staff of the institutions and bodies not subject to the Staff 

Regulations of Officials of the European Communities and the Conditions of Employment of Other Servants of 

the Communities”.

178   Article 5 of the Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11 Sep-

tember 2013 concerning investigations conducted by the European Anti-Fraud Office (OLAF) and repealing 

Regulation (EC) No 1073/1999 of the European Parliament and of the Council and Council Regulation (Euratom) 

No 1074/1999, OJ L 248, 18.9.2013, p. 1–22.
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Lately, following the establishment of the European Public Prosecutors’ Office (EPPO)179, the 
OLAF Regulation was amended and is expected to enter into force before the EPPO starts work at 
the end of 2020180

. While both bodies are entrusted with the mandate to protect the financial 
interests of the Union, they must do so in their respective remit. EPPO has drastically reduced the 
scope of action of OLAF, whose action remains supportive and therefore complementary to the 
former181. 

EUROPEAN COURT OF AUDITORS

The European Court of Auditors (ECA) audits the EU’s finances. The starting point for its audit 
work is the EU’s budget and policies, primarily in areas relating to growth and jobs, added value, 
public finances, the environment and climate action182. The ECA audits the budget in terms of both 
revenue and spending.

As one of the few EU oversight bodies, the ECA seems prima facie to lend itself to play the role 
of EU ethics body. However, the ECA in its current settings is about audits and not ethics. Under 
both the Treaties and its Statute, it cannot operate any other functions than those foreseen in its 
foundational legal framework. In addition, its members and staff are equally subject to ethics duties, 
which would lead to an inherent conflict of interest and therefore the need to create an additional 
lawyer of oversight within the ECA.

Preliminary findings 

In addition to this context specific analysis for each of these existing EU institution and bodies, 
there are arguments that disfavor, as a matter of principle, the attribution of an additional role of 
EU ethics body to one of the pre-existing EU institution or body.

To ‘reprogram’ an existing structure to take on a wholly new additional task and perform that task 
properly would be a Herculean task, possibly as cumbersome – if not more – than to set it up from 
scratch. Moreover, to confer an existing institution with an ethical oversight role would inevitably 
raise the question of how to ensure the respect of ethics rules on such a body, to avoid potential 

179   Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establish-

ment of the European Public Prosecutor’s Office (‘the EPPO’), OJ L 283, 31.10.2017, p. 1–71.

180   Commission Staff Working Document Assessment Accompanying the document Proposal for a Regulation 

amending Regulation (EU, EURATOM) No 883/2013 of the European Parliament and of the Council of 11 Sep-

tember 2013 concerning investigations conducted by the European Anti-Fraud Office (OLAF) as regards cooper-

ation with the European Public Prosecutor’s Office and the effectiveness of OLAF investigations, SWD/2018/251 

final.

181   Article 101(3) of the EPPO Regulation. 

182   Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council of 18 July 2018 on the 

financial rules applicable to the general budget of the Union, amending Regulations (EU) No 1296/2013, (EU) 

No 1301/2013, (EU) No 1303/2013, (EU) No 1304/2013, (EU) No 1309/2013, (EU) No 1316/2013, (EU) No 

223/2014, (EU) No 283/2014, and Decision No 541/2014/EU and repealing Regulation (EU, Euratom) No 

966/2012 PE/13/2018/REV/1, OJ L 193, 30.7.2018, p. 1–222.
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conflicts of interest. Also from a purely legislative perspective, the attribution of additional com-
petences to a pre-existing body would entail the preparation, adoption and revision of an existing 
foundational regulation as well as the adaptation of – and ensuing sync with – the existing EU 
ethics system.

Ultimately, given the ambitions pursued by this initiative, the best possible manner to ensure the 
independence of an ethics body entails the setting up of an autonomous, self-standing body, which 
would also be more recognizable to the citizens.

An EU ethics body common to all EU  
institutions

There are three major legal bases that may enable the EU to establish a new, independent and cen-
tralised EU ethics oversight body as briefly idealised above. Which of these three is ultimately used 
must, in line with established case law of the Court, be determined by objective factors which are 
amenable to judicial review, including in particular the aim and the content of the measure.183 

Each of these legal bases presents some advantages and disadvantages in relation to the envisaged 
model for the setting-up of such a body.

ARTICLE 298 TFEU: EU PUBLIC ADMINISTRATION

The first legal option for the setting up of an independent EU ethics system is Art. 298 TFEU. This 
provision has never been used since its introduction into the Lisbon Treaty.184 It states that ‘[i]n 
carrying out their missions, the institutions, bodies, offices and agencies of the Union shall have 
the support of an open, efficient and independent European administration’. Paragraph 2 goes on 
by mandating that ‘[i]n compliance with the Staff Regulations and Conditions of Employment 
adopted on the basis of Article 336, the European Parliament and the Council, acting by means of 
regulations in accordance with the ordinary legislative procedure, shall establish provisions to that 
end’. Against this background, the objectives of a possible EU ethics body seem to include (in-
creased) openness, efficiency and independence.

While this provision seems to offer a promising legal basis for the establishment of a new EU 
body in charge of administering and overseeing the respect of the ethics standards applicable to 
staff, it seems more questionable when applied to the members of the Commission, MEPs and 
the Council’s members, as well as to the latter’s various committees and working groups made of 
national representatives. The crux of the issue here is how the reference in Article 298 TFEU to 
the ‘European administration’ is to be understood. In any event, MEPs cannot be brought under 

183   Judgment of the Court (Grand Chamber) of 8 September 2009, Commission v. Parliament & Council, C-411/06, 

EU:C:2009:518, para. 45.

184   However, the European Parliament has requested the European Commission to propose a European Adminis-

trative Procedure Act based on Art. 298 TFEU. See European Parliament resolution of 9 June 2016 for an open, 

efficient and independent European Union administration, OJ 2018 C 86/126.
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the notion of administration. However, national civil servants could be said to form part of a Eu-
ropean administration which evidently also encompasses the EU administration.185 The Court has 
effectively already accepted such a reasoning on EU judiciary in relation to national judges who, in 
so far as they may rule on the application and interpretation of EU law, have to comply with the 
guarantee of judicial independence since the latter “is required not only at EU level as regards the 
Judges of the Union and the Advocates-General of the Court of Justice […] but also at the level of 
the Member States as regards national courts.”186 Conversely then, also national civil servants, in so 
far as they prepare, implement or apply EU law, should comply with the principles of good admin-
istration.

While such an argument could indeed be made in light of the EU’s executive federalism,187 the 
European Parliament’s Working Group on EU Administrative Law has found that “[t]he balance 
of academic opinion is quite clear that [Art. 298 TFEU] only provides a legal basis for action in the 
field of direct Union administration, as opposed to administration of Union law by the Mem-
ber States.”188 If the European administration is approached from an organizational perspective, 
rather than a functional and/or procedural perspective,189 one can indeed neatly distinguish the EU 
administration from the national administrations and restrict the scope of the regulations adopted 
pursuant to Art. 298(2) TFEU to the European administration sensu stricto.

This suggests that Art. 298 cannot validly offer an adequate legal basis to set up the envisaged EU 
ethics body, covering both staff and members.

ARTICLE 352 TFEU: FLEXIBILITY CLAUSE

An alternative legal basis may be offered by Art. 352 TFEU. This provision, generally referred to as 
the ‘flexibility clause’, allows the EU to act in areas where EU competences have not been explicitly 
granted in the Treaties but are necessary for the attainment of the objectives set out in the Treaty. 
It thus represents a mean of adapting to new challenges, but it is subject to two clear conditions 

185   Indeed, according to Schmidt-Aßmann, the European administration is composed of a multitude of national and 

community administrations with mutual interrelations. See Eberhard Schmidt-Aßmann, ‘Principes de base d’une 

réforme du droit administratif (parties 2 et 3)’, (2008) 24 RFDA 4, p. 667.

186   Judgment of the Court (Grand Chamber) of 27 February 2018, Associação Sindical dos Juízes Portugueses, 

C-64/16, EU:C:2018:117, para.42.

187   Thus Duijkersloot and Widdershoven argue that Art. 298 TFEU could be used to adopt rules applicable to na-

tional civil servants. See Antonius Duijkersloot & Rob Widdershoven, ‘Kroniek Europees bestuursrecht’, (2003) 

Nederlands Tijdschrift voor Bestuursrecht 10, p.351.

188   Working Group on EU Administrative Law, ‘State of Play and Future Prospects for EU Administrative Law’, 

(2011) Working Document to be submitted to the Committee on Legal Affairs, http://www.europarl.europa.

eu/meetdocs/2009_2014/documents/juri/dv/juri_wdadministrativelaw_/juri_wdadministrativelaw_en.pdf, Last 

Accessed: 8 January 2020, p. 8. Also Schwarze endorsed the views of the working group, providing further argu-

ments. See Jürgen Schwarze, ‘European Administrative Law in the Light of the Treaty of Lisbon’, (2012) 18 EPL 2, 

pp. 302-303.

189   On these different ways of viewing the EU administration, see Herwig Hofmann, Gerard Rowe And Alexander 

Türk, Administrative law and policy of the European Union, Oxford: Oxford University Press, 2011, p. 4.
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namely that (i) there must be an objective that Treaties aim to attain and that (ii) this legislative act 
is not to refer to the Common Foreign and Security Policy (CFSP). In addition, the Court has clari-
fied that Art. 352 TFEU may be used as the legal basis for a measure only where no other provision 
of the Treaty gives the institutions the necessary power to adopt it.190 In light of the objectives 
pursued by the envisaged measure, there exist – as shown above – more specific legal bases which 
would preclude recourse to Art. 352 TFEU.

Also at a practical level, recourse to the flexibility clause would be problematic. It was originally 
included by the authors of the Treaties in recognition of the fact that it would be impossible to pro-
vide for all contingencies that may arise throughout the integration process. It requires unanimity 
in the Council and, since the Lisbon Treaty, also the consent of the European Parliament. The 
requirement for a unanimous vote means that only a very minimal level of harmonisation could 
likely be achieved. The Commission is obliged to draw the attention of national Parliaments to the 
use of this legal basis. The ex-ante review procedure for subsidiarity applies to all legislative pro-
posals. In the light of the above, Art. 352 TFEU does not easily lend itself to be used in the present 
circumstances.

ARTICLE 295 TFEU: INTER-INSTITUTIONAL AGREEMENT (IIA) AND JOINT DECISION SETTING 

UP AN EU INTER-INSTITUTIONAL BODY (IIB)

In terms of its envisaged content and objectives, the most straightforward way to adopt the nec-
essary measures to establish an EU ethics body is to rely on an interinstitutional agreement (IIA). 
IIAs are notably foreseen in Art. 295 TFEU, which allows the Parliament, Council and Commis-
sion to conclude binding agreements between themselves, to organise their cooperation.191 IIAs 
thus provide a framework for coordination among EU institutions,192 and can be legally binding as 
(concerted) measures of self-organisation.

While it is contested in how far IIAs concluded between two (or more) institutions may impose 
obligations on – or have repercussions – for other institutions,193 it can be safely assumed that all 
institutions agree to the EU ethics body’s scrutiny either by being party to the IIA or by unilaterally 
subscribing to it, even at a later stage.

190   Judgment of the Court (Grand Chamber) of 2 May 2006, Parliament v. Council, C-436/03, ECLI:EU:C:2006:277, 

para. 36.

191   Art. 295 TFEU: “The European Parliament, the Council and the Commission shall consult each other and by com-

mon agreement make arrangements for their cooperation. To that end, they may, in compliance with the Treaties, 

conclude interinstitutional agreements which may be of a binding nature.”

192   See the opinion of Advocate General Wathelet delivered on 17 March 2015 in the case European Commission v 

Council of the European Union, C-425/13, EU:C:2015:174, para. 82-90.

193   Bart Driessen, ‘Interinstitutional conventions and institutional balance’, (2008) 33 European Law Review 4, p. 553. 

See also the very critical opinion of the Council Legal Service on the 2010 Framework Agreement between the 

Commission and the Parliament, Council of the European Union, 15018/10, Brussels, 18 October 2010. As for the 

case law, Advocate General Sharpston recalled: “[w]hether the Interinstitutional Agreement at issue here is bind-

ing is to be determined by consideration of the wording and the context of that agreement” (Opinion delivered on 

11 April 2019 in the case Czech Republic v Parliament and Council, C-482/17, EU:C:2019:321, para. 93).
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In any event, the proposed IIA, by giving meaning to the existing ethics standards scattered across 
primary law and other sources such as Statutes, Rules of procedure and Codes of conduct of the 
institutions, will not compromise the substantive rights and obligations provided by the latter. 
Rather the proposed IIA would concretize and make enforceable these obligations for which the 
EU institutions must already take all adequate measures to make them a reality in the EU deci-
sion-making process. As a result, the envisaged IIA might be said to belong to the category of IIAs 

derived from Treaty provisions. Therefore, in addition to its self-binding component, the IIA 
would have to be regarded as a legal act derived from the Treaties and therefore enjoy a specific 
legal status194. They are not part of primary law, nor of secondary law, but are somewhere in be-
tween, as they come to complement primary law. The IIAs indeed complement, where necessary, 
the provisions of the Treaty by giving full meaning to them.

The IIA could – as a matter of principle – also set up the organizational framework, including the 
structure of the body, so as to ensure these ethical standards are effectively upheld. By way of a vol-
untary, concerted agreement, each institution could delegate the exercise of its own administrative 
competence to a new independent entity – by relying on its own procedural autonomy – in order 
to ensure the respect and enforcement of the ethics standards applicable to its members and staff195.

There are however limits to which powers the institutions can confer on this new body. Indeed, 
when establishing such an ethics committee through an IIA:

1. the EU institutions can only bind themselves and therefore cannot impose duties of 
cooperation on member states’ authorities. As such, they cannot create further obligations 
beyond non-EU bodies, such as national authorities who would then be asked to cooperate 
by sharing information. Rather, any cooperation between the new body and national au-
thorities to ensure the enforcement of EU ethical standards would require the adoption of 
one of the Union legal acts mentioned in Art. 288 TFEU and therefore the choice of a dif-
ferent legal basis (such as those discussed above). The IIA may however expressly foresee:

a. the possibility of voluntary working arrangements between national authorities (as 
well as their ethics bodies) and the EU ethics body196;

b. the possibility that the EU legislator may confer additional powers to the ethics body 
to allow it to enjoy further prerogatives197.

2. the EU institutions must respect higher law, such as Treaty provisions regarding ethics 
standards (wherever available), but not necessarily lower sources, such as EU Institutions’ 

194   Jörg Monar, ‘Interinstitutional Agreements: the Phenomenon and its New Dynamics after Maastricht’, CMLRev 

1994, 693-719, p. 697.

195   Communication from the Commission - A new type of office for managing support and administrative tasks at 

the European Commission /* COM/2002/0264 final */.

196   Voluntary working arrangements are common practice for EU agencies. 

197   Thus, for instance, a reference to Article 352 TFEU could be envisaged.
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Rules of Procedure, or Codes of conduct198. The rationale being is that EU institutions can-
not by way of IIA amend binding legislation. The first implication of this is that, should the 
EU ethics body be entrusted a competence also in relation to the EU staff – and not only 
members appointed or elected –, the IIA and any arrangements adopted pursuant to it must 
be in conformity with the Staff Regulations.199 This being said, the Staff Regulations do 
leave sufficient flexibility for the institutions to cooperate to uphold a high ethical standard. 
Two provisions seem of critical importance in this regard: Article 9(1a) provides that “[f]or 
the application of certain provisions of these Staff Regulations, a common Joint Committee 
may be established for two or more institutions.” Moreover, under the Staff Regulations, 
the Appointing Authority cannot take certain decisions – notably those on certain conflicts 
of interests (Art. 13 and 16) – without consulting with the Joint Committee. An IIA could 
thus set up a Joint Committee common to the institutions and premised on a high standard 
of ethical integrity. Cumulatively, Article 2(2) of the Staff Regulations also allows the insti-
tutions to “entrust to any one of them or to an inter-institutional body the exercise of some 
or all of the powers conferred on the Appointing Authority other than decisions relating to 
appointments, promotions or transfers of officials.” This is the legal basis for the creation 
of EPSO and it could equally be the enabling clause for an IIA setting up or foreseeing the 
establishment of a EU ethics body competent on staff matters. Under the Staff Regulations, 
it would therefore be possible to set up an EU ethics body with the power to decide on in-
ter alia conflict of interests of staff and to annex to such an EU ethics body a common Joint 
Committee that is specifically set up with the aim of upholding a high standard of ethical 
integrity.

3. the EU institutions should, in line with the Meroni doctrine,200 indicate the ethics stand-

ards and conduct whose enforcement is delegated to the ethics body. The conferral of 

198   See e.g. the opinion of Advocate General Sharpston delivered on 18 September 2008 in the case Glencore 

Grain Rotterdam, C-391/07, EU:C:2008:514, para. 74-76. Called upon to analyse regulations, Advocate Gener-

al Sharpston emphasizes the hierarchical relation between (certain) IIA and legislation by underlining that the 

legislation at stake does not fully respect the two first recitals (clear, simple and precise drafting of EU legislation 

in order to ensure legal certainty, in respect of the ECJ case-law) of an IIA (Interinstitutional Agreement of 22 

December 1998 on common guidelines for the quality of drafting of Community legislation, OJ 1999 C 73, p. 

1.). See also: Opinion of Advocate General Sharpston delivered on 10 April 2008 in the case Heinrich, C-345/06, 

EU:C:2008:212, para. 65; Opinion of Advocate General Geelhoed delivered on 5 April 2005 in the case Alliance for 

Natural Health and Others, Joined cases C-154/04 and C-155/04, EU:C:2005:199, para. 68-72, 82 and 88.

199   This follows from the general scheme of the Treaties and the nature and function of IIAs. In Slovakia & Hungary 

v. Council, the Court exceptionally accepted that a non-legislative act could effectively amend a legislative act but 

noted that the objectives pursued by the primary law provisions that are the legal bases of the acts in question are 

paramount. See Joined Cases C-643/15 and C-647/15, Slovakia & Hungary v. Council, ECLI:EU:C:2017:631, para. 

73. In light of the objectives pursued by Article 295 TFEU, the institutions’ arrangements for cooperation could 

not amount to derogations from the Staff Regulations.

200   See Judgment of the Court of 13 June 1958, Meroni v. High Authority, 9/56, EU:C:1958:7. The Meroni doctrine 

has been reinterpreted by the Court in Short selling, see Judgment of the Court (Grand Chamber) of 22 January 

2014, UK v. Parliament & Council, C-270/12, EU:C:2014:18.
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powers to the ethics body cannot allow it to define, amend, complete or harmonise the 
relevant ethical standards by itself, as those are foreseen by inter alia the Treaty, Statutes, 
Rules of Procedure, Codes of Conduct and the Staff Regulations. However, by enforcing 
these standards, the body would establish some common approaches to concretize the 

application of already existing obligations. In other words, while the current fragmen-
tation of standards would not be overcome, their fragmented enforcement will. To ensure 
compliance with the Meroni doctrine when the body adopts sanctions, the institutions 
could pre-define the possible infringements and the factors to be taken into account when 
determining the sanction.201

4. the EU institutions are not limited – in their delegation of powers to a new EU ethics 
body – to the competences they already exercise. Rather they are entitled to foresee and 
entrust new competences to such a new body, including investigatory as well as sanction-
ing powers, as compared – but not limited – to the ones currently enjoyed by existing EU 
ethics bodies. The only caveat to such a possibility resides in the EU institutions themselves 
already enjoying, yet not necessarily exercising, such powers202. While investigatory pow-
ers are inherent to the procedural autonomy of each EU institution – yet must be exercised 
within the limits established by the Charter of Fundamental Rights (Art. 52) – sanction-
ing powers are not. Therefore, a legislative act is needed to grant the body the necessary 
competence to autonomously sanction. However, such a sanctioning power would have 
to be exercised within the limits established by the Treaty, which entrusts, for instance, to 
the sole Commission the possibility to go to Court against one of its (former) members or 
to its President to dismiss a Commissioner203. This suggests that while some sanctioning 
powers could be delegated from the EU institutions to the ethics body – notably in relation 
to reputational, temporary and financial sanctions204 –, this will still not be able to pursue 
irreversible sanctions. For the latter, the Treaty foresees, to take again the example of the 
Commission, that the sole President of the Commission can act in case of individual  
dismissal205, or, the Commission go before the EU Court of Justice, when the sanction 
sought is compulsory retirement206 or removal from the post207. When it comes to the 
Parliament, irreversible sanctions are foreseen not in the Treaties themselves, but in the 
Rules of Procedure, which entrusts the enforcement of these sanctions to the Conference 

201   See by analogy Annexes III and IV to the Credit Rating Agencies Regulation which circumscribe the sanctioning 

powers of the European Securities and Markets Authority. See Regulation 1060/2009 of the European Parliament 

and of the Council of 16 September 2009 on credit rating agencies, OJ 2009 L 302/1.

202   This means that an IIA may enable – as a matter of principle – the European Parliament to delegate the enforce-

ment of ethics standards to an oversight system that might not entail the sole participation of MEPs. This is true 

insofar as the EP already enjoys such a competence, despite not having exercised it. 

203   Article 245 and Article 247 TFEU.

204   With the exception of loss of the pension right for Commissioners, for which Article 245 TFEU expects the 

Court, upon the request of the Council of the Commission, to decide. 

205   Article 17(6) TEU.

206   Article 247 TFEU.

207   Article 245 TFEU.
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of Presidents208, and ultimately the Parliament itself 209.

The IIA, in combination with a joint decision, could set up an EU Inter-institutional Body (IIB)

An IIA concluded between two, or more EU institutions210 can set out the basic arrangements 
for their cooperation to ensure that the ethical regime applicable to the respective EU institution, 
members and staff, is upheld.

Such an IIA could then contain a clause allowing two or more institutions, offices, bodies and 
agencies of the EU to entrust the monitoring of the respect for the ethical standards to an interin-
stitutional body (IIB), similarly to the Staff Regulations allowing the EU institutions to outsource 
tasks to the EPSO.211 Other interinstitutional bodies where a similar method has been used are the 
Publications Office of the EU212, the European Administrative School213, and the Computer Emer-
gency Response Team (CERT). Interinstitutional bodies are typically entities which do not form 
an integral part of any of the institutions and which are designed to carry out tasks common to 
the institutions. One of oft-cited advantages of these bodies is that they ensure a coherent practice 
throughout the institutions, which would especially be relevant for an interinstitutional ethics 

208   Rule 176(6) Rules of Procedure EP (early termination of an office).

209   Rule 21 Rules of Procedure EP (early termination of an office).

210   While Art. 295 only refers to the European Parliament, the Council, and Commission, the general principle 

of sincere cooperation between all institutions suggests that an IIA could be concluded with institutions not 

expressly mentioned in Art. 295 TFEU. For a precedent, see 2000 Proposal for an Agreement between the 

European Parliament, the Commission, the Court of Justice, the Court of Auditors, the Economic and Social 

Committee and the Committee of the Regions establishing an Advisory Group on Standards in Public Life - 

SEC(2000) 2077 final, Brussels 29.1.2000.

211   See Art. 2(2) of the Staff Regulations (“However, one or more institutions may entrust to any one of them or 

to an inter-institutional body the exercise of some or all of the powers conferred on the Appointing Author-

ity other than decisions relating to appointments, promotions or transfers of officials”). This provision was 

originally introduced in the Staff Regulations through Council Regulation No 3947/92, OJ L 404/1.

212   69/13/Euratom/ECSC/EEC: Decision of 16 January 1969 setting up the Office for Official Publications of 

the European Communities, OJ L 13/19, as amended by Decision 80/443/EEC, Euratom, ECSC: Decision 

of 7 February 1980 amending the Decision of 16 January 1969 establishing the Office for Official Publi-

cations of the European Communities, OJ L 107 , 25/04/1980, p. 44 –46. See also 2000/459/EC, ECSC, 

Euratom: Decision of the European Parliament, the Council, the Commission, the Court of Justice, the 

Court of Auditors, the Economic and Social Committee and the Committee of the Regions of 20 July 2000 

on the organisation and operation of the Office for Official Publications of the European Communities, OJ 

L 183, 22.7.2000, p. 12–15, as replaced by 2009/496/EC, Euratom: Decision of the European Parliament, the 

Council, the Commission, the Court of Justice, the Court of Auditors, the European Economic and Social 

Committee and the Committee of the Regions of 26 June 2009 on the organisation and operation of the 

Publications Office of the European Union, OJ L 168, 30.6.2009, p. 41–47. 
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body, without affecting their institutional autonomy.214

The actual setting up of an interinstitutional body would be then realized through an arrangement 
(like it is the case, for instance, for the Computer emergency response team for the Union’s insti-
tutions, bodies and agencies, CERT-EU) among the relevant institutions215. Another option being 
the adoption of a joint decision by the institutions involved (like it is the case for, e.g., the Euro-
pean Administrative School, the Publications Office of the European Union216 and the EPSO)217. 
When it comes to the decisional authority of the IIB, each EU institution would commit – in the 
same arrangement or joint decision – to replace its pre-existing dedicated body – when in existence 
– with the new one, and define the modalities for transition from the old to the new regime.

To proceed this way in ensuring an ethical EU administration appears as the legally most appro-
priate option and practically also one of the most promising ones. This since the institutions and 
bodies mentioned in Art. 13 TEU would come under the purview of the ethics committee on a 
voluntary basis and their institutional autonomy – and institutional balance – would therefore not 

213   See 2005/118/EC: Decision of the European Parliament, the Council, the Commission, the Court of Justice, 

the Court of Auditors, the European Economic and Social Committee, the Committee of the Regions and 

the Ombudsman of 26 January 2005 setting up a European Administrative School (OJ L 37, 10.2.2005, p. 

14–16) aimed at providing professional training to the staff of the signatory institutions (i.e. the European 

Parliament, the Council, the European Commission, the Court of Justice of the European Union, the Eu-

ropean Court of Auditors, the European Economic and Social Committee, the European Committee of the 

Regions and the European Ombudsman) and 2005/119/EC: Decision of the Secretaries-General of the Eu-

ropean Parliament, the Council, the Commission, the Court of Justice, the Court of Auditors, the European 

Economic and Social Committee and the Committee of the Regions and the Representative of the European 

Ombudsman of 26 January 2005 on the organisation and running of the European Administrative School, 

OJ L 37, 10.2.2005, p. 17–20.

214   See European Commission, Communication on a new type of Offices for managing support and administrative 

tasks at the European Commission, COM (2002) 264 final, p. 6.

215   See, e.g., Arrangement between the European Parliament, the European Council, the Council of the Euro-

pean Union, the European Commission, the Court of Justice of the European Union, the European Central 

Bank, the European Court of Auditors, the European External Action Service, the European Economic 

and Social Committee, the European Committee of the Regions and the European Investment Bank on the 

organisation and operation of a computer emergency response team for the Union’s institutions, bodies and 

agencies (CERT-EU), OJ C 12, 13.1.2018, p. 1–11.

216   Decision 2009/496 of the European Parliament, the Council, the Commission, the Court of Justice, the Court of 

Auditors, the European Economic and Social Committee and the Committee of the Regions of 26 June 2009 on 

the organisation and operation of the Publications Office of the European Union, OJ L 168, 30.6.2009, p. 41–47.

217   See Decision 2009/496, op.cit.; Decision 2005/118 of the European Parliament, the Council, the Commission, the 

Court of Justice, the Court of Auditors, the European Economic and Social Committee, the Committee of the Re-

gions and the Ombudsman setting up a European Administrative School, OJ 2005 L 37/14; Decision 2002/620 of 

the European Parliament, the Council, the Commission, the Court of Justice, the Court of Auditors, the Economic 

and Social Committee, the Committee of the Regions and the European Ombudsman establishing a European 

Communities Personnel Selection Office, OJ 2002 L 197/53.

http://eur-lex.europa.eu/summary/glossary/european_parliament.html
http://eur-lex.europa.eu/summary/glossary/european_parliament.html
http://eur-lex.europa.eu/summary/glossary/eu_council.html
http://eur-lex.europa.eu/summary/glossary/european_commission.html
http://eur-lex.europa.eu/summary/glossary/eu_court_justice.html
http://eur-lex.europa.eu/summary/glossary/european_court_auditors.html
http://eur-lex.europa.eu/summary/glossary/european_court_auditors.html
http://eur-lex.europa.eu/summary/glossary/european_economic_social_committee.html
http://eur-lex.europa.eu/summary/glossary/committee_regions.html
http://eur-lex.europa.eu/summary/glossary/committee_regions.html
http://eur-lex.europa.eu/summary/glossary/ombudsman.html
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be breached. Moreover, this delegation and institutional set up would enable other EU bodies, such 
as the EU agencies, to subject themselves to the ethics committee’s scrutiny on a voluntary basis. 
In any event, failing to do so, the EU legislature would have the competence to bring these bodies 
under the mandate of the ethics committee, but only through legislation218.

WHAT MAY AN IIA-POWERED EU ETHICS BODY MAY ULTIMATELY LOOK LIKE 

The previous analysis shows that no legal basis is per se conducive to the creation of an ethics body 
capable of matching all the features previously envisioned within our ideal model. Thus, while Ar-
ticle 298 TFEU (EU Public Administration) could enable the creation of an independent, central-
ised and permanent ethics body with significant investigatory and sanctioning powers, this would 
not cover the members but only the staff. It would also require being adopted via the legislative 
process. When it comes to Article 352 TFEU (Flexibility Clause), this would entail not only going 
through the legislative process but also obtaining the unanimity of EU member states. Therefore, 
when measured against these difficulties, an Article 295 TFEU IIA-powered ethics body appears 
not only the most legally correct but also the most practical and suitable way to establish an EU 
ethics body capable of addressing some of today’s shortcomings. However, as our previous analysis 
shows, such a legal basis falls short of establishing the previously identified ideal ethics body with 
analogous prerogatives. It is in the light of the above that this section sums up in greater detail how 
an IIA-based ethics body would ultimately look like and what features it may have.

Scope and mandate

In terms of scope and mandate, an IIA could pool into one single, permanent oversight body the 
task of ensuring the respect of ethics standards and obligations, and do so both for members and 
staff.  When it comes to the staff, the body would not entirely replace the present staff disciplinary 
procedure. Its competence would rather be limited to the monitoring and enforcement of the sole 
ethical obligations, notably those revolving around conflicts of interests219, imposed on staff. The 
body would therefore not be in charge of ensuring the respect of other professional obligations, 
such as the prohibition of sexual and psychological harassment, the duty of residence or the rules 
governing the running for political office. The latter would remain on the present disciplinary 
system, and that despite the fact these professional obligations are equally subject to the discipli-
nary proceedings of Annex IX of the Staff Regulation. This split of the staff disciplinary system into 
two separate procedures appears in line with the principle of good administration as it contributes 
to harmonise – as recently requested by the Council – the EU ethics regime. However, to make 
this happen, the IIA will need to rely on an enabling clause foreseen in the Staff Regulations – be 
it Article 9(1)a or Article 2(2) – to entrust the ethics body the power to cover the respect of ethical 
obligations, such as the conflict of interests220, while leaving the respect of non-ethical obligations, 
such as political office, residence and freedom of expression, to the present system.

218   This would however require the adoption of a legislative act based on an autonomous legal basis, as to amend the 

foundational legislative act of each agency.

219   Art. 11 and 11a of the EU Staff Regulations. 

220   See Judgment of the Court (Grand Chamber) of 6 September 2017, Slovakia & Hungary v. Council, Joined Cases 

C-643/15 and C-647/15, EU:C:2017:631, para. 73.
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Composition

When it comes to its composition, the IIA might also clarify the modalities of appointment of the 
body’s members, who could be selected by a variety of institutional actors and from different back-
grounds, as discussed above. 

Enforcement

When it comes to the body’s enforcement prerogatives, the body could be entrusted by the IIA 
with:

- an autonomous monitoring capacity, through inter alia a centralised collection –  and stan-
dardised scrutiny – of the veracity of the declarations of financial interests;

- a right of initiative and investigation – in close cooperation with OLAF –; and, ultimately
- sanctioning powers, in relation to soft – as opposed to hard – sanctions for members.

When it comes to the body’s enforcement prerogatives, an IIA could first legally entrust the body 
with monitoring capacity. To be able to monitor potential breaches of ethical standards and 
obligations, the body must be able to build upon both internal/external input as well as an autono-
mous and centralised collection system, notably one for the declarations of financial interests. For 
this, the IIA would first pool together the existing monitoring capacity of the various EU ethics 

systems. In particular, by coordinating the existing reporting systems, the body could offer a one 
stop-shop mechanism for both internal (EU officials) and external reports221. Moreover, the body 
would also be collecting and making publicly available declarations of assets, income and other 
interests – as currently required both for members and staff – and performs in-depth checks for 
correctness and for possible conflicts of interest. This could be realised through the creation of a 

EU public registry of all declarable information, by staff and members, within the limits posed 
by the rules for data protection in the EU institutions222. It’s on the basis of all available informa-
tion that the body would be empowered to undertake a standardised examination of declarations 
regarding possible conflicts of interests, by going beyond today’s plausibility check.

Second, the IIA could also entrust the body with a right of initiative. The presidents of the Com-
mission, of the Parliament as well as the Staff Appointing Authority223 enjoy such a right of initi-
ative in relation to the verification of the ethical conduct of their members and staff respectively. 
Therefore, the IIA could legally foresee that such a right – being inherent to their procedural au-
tonomy – be delegated to the body itself. Importantly, based on the example provided by HATVP, 
the IIA could envisage that third parties – including previously identified NGOs fighting against 
corruption – could inform the body of any misbehavior and prompt an assessment.

221   In the absence of harmonised staff whistleblower protection, their input will however be limited. 

222   Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection 

of natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and 

agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No 

1247/2002/EC, PE/31/2018/REV/1, OJ L 295, 21.11.2018.

223   Article 86 of the Staff Regulations and Annex IX.



55

Third, the IIA can pool together existing investigatory powers, as they are presently enjoyed by 
the relevant institutions – from the ethics bodies overseeing members to the individual disciplinary 
boards for staff –, and entrust their exercise to the body itself. However, the IIA must regulate these 
administrative inquiries so as to ensure the protection of the fundamental rights of the persons 
concerned, as required by Article 52 CFR. While OLAF already satisfies that condition (when run-
ning its investigations for ‘serious misconducts’), as well as does the Appointing Authority vis-à-vis 
the staff224, the body’s exercise of investigatory authority vis-à-vis both staff and members should 
also be subject to the guarantees currently foreseen in the Staff Regulations, as well as the Parlia-
ment’s Rules of Procedure225 and Commissioners’ Code of Conduct. This is needed for the handling 
of that category of members’ misconducts that, by failing to qualify as ‘serious’, escape OLAF’s 
investigations. Moreover, the exercise of the body’s investigatory authority must be coordinated 
with OLAF – which in turn is in the process of defining its own relationship with EPPO – and 
its prerogatives. To this end, the IIA must expressly confer to the body investigatory competence 
for every instance of alleged ethical misconduct that has not led OLAF to open an administrative 
enquiry.

Fourth, when it comes to sanctioning powers, the IIA can entrust the body with some, but not 
necessarily full, authority. For staff, the body would take over from the Appointing Authority – 
through an enabling clause in the Staff Regulations226 – and adopt any of the penalties foreseen for 
a breach of an ethical obligation. When it comes to members, the IIA can grant the body sanction-
ing authority in relation to ‘soft’ penalties, i.e. reputational, as well those affecting the position of 
the member within the institution, but not necessarily those that are of irreversible nature, such 
a termination. Thus, for instance, being the compulsory retirement of a Commissioner being 
foreseen by the Treaty, this penalty can only be requested by the President of the Commission 
or the Commission itself227. When it comes to the early termination or suspension of an office of 
an MEP228, the Rules of procedure entrust the power of initiative to the President – as well as the 
Conference of Presidents – and the actual sanctioning power to the Parliament itself. As such, the 
transfer of such a prerogative to the ethics body seems less automatic than that for soft penalties.   

The decisions of the body being legally binding for the recipient member and staff, they must be 
legally reviewable before the Court of Justice of the EU. Moreover, the body’s activities – like those 
of any other EU institutions – are subject to possible complaints to the EU Ombudsman, who can 
make non-binding decisions in case of maladministration. As previously noted, the body, like any 
other EU institution, agency or body, would not be legally required to follow the Ombudsman’s 
recommendations.

224   Article 2(1) of ANNEX IX Disciplinary proceedings, Staff Regulations. 

225   Rule 174(2), Rules of Procedure of the EU Parliament, as well as Rule 21 and Art. 72 of the Decision of the Bureau 

of 19 May and 9 July 2008 concerning implementing measures for the Statute for Members of the European 

Parliament, op.cit..

226   Be it Article 9(1)a or Article 2(2) of the Staff Regulations.

227   Articles 245 and 247 TFEU.

228   Rule 21, Rules of Procedure of the EU Parliament. 
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Last but not least, the IIA can also confer on the ethics body advisory authority so as to be able to 
provide advice both in abstracto and concreto. This would enable anyone, be it a staff or a member 
– to ask for advice on the interpretation of an ethical standard in relation to a given conduct, by 
thus acting as preventive mechanism and fostering legal certainty and predictability.

The conferral and exercise of these prerogatives to such a new ethics body presupposes a 
significant increase in budget and personnel currently allocated to the various EU ethics 
frameworks and bodies229.

229   As highlighted in Table VI. 
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Conclusion

This legal study concludes that there is a case for the creation of a single, permanent, and inde-

pendent EU ethics body to be established to reduce the risk of unethical behaviour to a minimum. 
It demonstrates that it is legally feasible under EU law to set up such a body by pooling together 
existing monitoring, investigatory, sanctioning as well as advisory powers.

For this to occur, it recommends the conclusion of an inter-institutional agreement between the 
European Commission and Parliament, possibly the Council, and open to more EU institutions 
that could voluntarily join, aimed at entrusting – within the framework of their respective proce-
dural autonomy –  the respect of the existing ethical standards to an interinstitutional body. The 
agreement between the institutions involved would set out the basic arrangements for their coop-
eration and coordination to ensure that the ethical regime applicable to the respective EU institu-
tion, members and staff, is upheld.

Unlike any of the existing EU ethics bodies, the newly established body would be, first of all, inde-
pendent, and, second, competent to ensure the the enforcement – through enforcement investi-
gations and sanctions of unethical behaviour committed by both appointed/elected members and 
staff.

While an IIA-powered ethics body cannot fully overcome the current fragmentation of EU ethics 
frameworks, it can – by pooling together their respective enforcement mechanisms – favour com-

mon approaches to concretise the application of the existing ethical obligations. By agreeing on a 
stronger mechanism to control the declaration of interests of the members and staff of the EU in-
stitutions and monitor their respect, this new system of enforcement of ethics requirements would 
be not only more effective than the current EU institutions’ individual frameworks – through new 
additional powers –, but also more independent and permanent.



60 rue Wiertz/Wiertzstraat 60
1047 Brussels, Belgium

www.greens-efa.eu
contactgreens@ep.europa.eu


	Signet 1

