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What is the EU Ethics System?

Why it exists?



rationale

Public officials — elected or appointed and their staff — serve the public
interest

Yet EU officials are vulnerable to unethical conduct as by nature
confronted to external influence and their private interests may diverge

from the duties of their position

EU ethics framework exists to prevent and mitigate negative
consequences, on the EU financial management and trust in the EU



What are EU ethical standards?
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PARLIAMENT (EP) COUNCIL COMMISSION (EC)

Art. 339 TFEU (confidentiality, in office + after) + 41 CFR (good administration)

Art. 17(3) TEU + 245 TFEU

PRIMARY LAW Art. 6(1) 1976 Act (inde- (independence, integrity,
pendence) discretion - in office +
after)
Art. 36(3), 61 EU Financial Regulation (conflict of interests)
Art. 11, 11a, 12, 12b, 13, 15, 16, 17,
19, 21a, 22a, 27, 40 Staff Regulations
(independence, impartiality, loyalty
to the Union - in office + after;
whistleblowing) Art. 2- 3 Statute for MEPs
European Code of Good Adminis- (independence) e
trattve Dedia : . ) . Art. 9 RoP (confidentiality)
(EP) Guide VARIETY of LEGAL SOURCES
SECONDARY LAW | Hciaisan

INDEPENDENCE, INTEGRITY, CONFIDENTIALITY, DISCRETION
(Council)
(EC) Decis
(inoffice AT IU Ol (ranspar-

ency of DG’s meetings + Guidelines ing office)

on whistleblowing + Code of Good

Administrative Behaviour for staff

of the EC, Annex to RoP (independ-
ence, impartiality)

© Alemanno & Bodson



Who enforce EU ethical standards?



Art. 285 et seq. TFEU Court of Auditors (audit)
Art. 228 TFEU + 43 CFR EU Ombudsman (maladministration; inquiries, on complaints or own initiative)
Art. 17(6+8), 18(4) [=
PRIMARY LAW HRVP] TEU + 234, 245,
247 TFEU (central role for
President; limited role for
EP and ECJ)
- Art. 36(3), 61(2) EU Financial Regulation (internal control, key role for Appointing Authority)
5 EC Decision establishing the European Anti-fraud Office (OLAF)
Z
<
5 Art. 11, 11a,1
w 40,43, 44,49, 8
2 bt VARIETY OF OVERSIGHT MECHANISMS
E 45/2001 (centr:
& Mudmiiis  ADVISORY COMMITTEES, APPOINTED AUTHORITIES/DISCIPLINARY BOARDS, EU
& before recruitm COURTS + OLAF (serious misconducts)
e
El SECONDARY Law (EP) Guide to t

other servants oren =
Regulations)

-

acting on its own or informed Rule 127 + Art. 2,6, 9

by third parties, and assisted Annex VII to EP RoP
(Council) Decisions on administrative in- by Advisory Committee on the (motion of censure in EP,
quiries and disciplinary proceedings Conduct of Members, declara- assessment of declaration
tion of interests) of interests by JURI)

(EC) Decision on outside activities after
leaving the Service; General implementing
provisions for administrative inquiries and

disciplinary proceedings




What sanctions?



SANCTIONS

Regulations) office, financial sanctions Coliasd —
(Rules 21, 175-177, 236 RoP + (R“’ﬂ:cl i Aok 5.5
(Council) Decisions on administrative inquiries | Art. 8 CoC, Annex I to RoP) A VITG Ei’ lioi’)
and disciplinary proceedings
(EC) General implementing provisions for
administrative inquiries and disciplinary
proceedings
*(1) REPUTATIONAL (I1) POSITION WITHIN THE INSTITUTION (Ill) IRREVERSIBLE SANCTION (IV) FINANCIAL

EU STAFF

PARLIAMENT (EP)

COUNCIL

COMMISSION (EC)

Individual/collective
resignation, compulsory
retirement/ removal from
post, financial sanctions
(Amcle 17(6+8) 18(4) (=
HRVP] TEU + 234, 245,
247 TFEU)

SECONDARY LAW

Relieve from responsibility (Art. 36(3), 61(2) EU Financial Regulation)

Written warning, reprimand, relieve from
responsibility, deferment of advancement,
relegation, downgradmg, suspensmn, trans-

fer removal from post, financial sanc
! s (Art. 11, 11a, 12b 13 15, 16 l7a(2)
22, 26, 43,44, 49, 86,90-91a + Annex IX to
Staff Regulations Procedure 2018/2975(RSP) +
Reg. 45/2001)

(EP) Guide to the obligations of officials and
other servants of the EP/CoC (refers to Staff

Call to order, deny right to
speak, exclusion, reprimand,
temporary suspension,
limited access to information,
no representatlon terminate

Relocation of file, salc/

~ repri-
mand (pubhc or not) (Art.
3,4,11-13 + Annex I to
CoC)




How good the EU Ethics System is?



EUROPEAN
COURT
OF AUDITORS

EU Court of Auditors in 2019 concluded that:

“to a large extent, the EU had established adequate ethical frameworks
with room for improvement”

However, it focused only on the law in the books not in action
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When you look at enforc@ment....




PARLIAMENT (EP)

Jean-Luc Louis Rachida Edith Neelie John
DEHAENE MICHEL DATI CRESSON KROES DALLI
2012 2013 2013 1999 2000-2009 2012
: ECON . Competition,
Com:;tt?e BUDG (sub. AFCO) | LIBE (sub. DEVE) (sub. Resea'lx:eclc'xt,ljzllznce and then Digital Health and Consumers Policy
/ Portfolio [TRE) gy Kgenila
Subraion Corel- {\p PO mtx'n?x.xt gt ® Undeclared direc- ; : ;
Undeclared stock op- of 200+ amend- tancy friend as visiting sci- torship of Mint Secret meetings with tobacco indus-
tions from ABInBev ments drafted by with entist to DG RTD and Hol d'mps Limited try + kickbacks
lobby groups GDF Suez later JRC 8
Independence, integrity, dignity,
— confidentiality, discretion, trans-
. ependence, dignity, honesty, 8 _1ty, parency, loyalty, good administra-
Ethical dility, o d declaration of son declasats £i
, openness, transparency good a . tion, declaration of interests
standard(s) interests
concerned® [see U + Art. 6(1) 1976 Act + Art. 2- 3 [see A [see Art. 17(3) TEU + Art. 245, 339
*Rules currently [see Art. 245
T Statute for es 2,10, 11 RoP + Art. 1-3,4(6), 5 | Art. 41 TFEU + Art. 3. 4 TFEU + Art. 41 CFR + Art. 9 RoP
I to RoP] + Annex ' | +Art. 2- 7, Annex I to CoC + Deci-
Annex I to CoC]

Advisory Committee: breach
but no follow-up sanction by
President

EC]J : breach but no
sanction

Declared but no meas-
ure taken to avoid
conflict

sion on transparency of Members’
meetings]

EC: accepted Ms

KROES'’ apologies

‘Voluntary’ resignation




Position or
portfolio
when in office

Occupation
after leaving
office

Ethical
standard(s)
concerned*

*Rules currently
in force

Decision*
*Concerning
the occupation
above-men-
tioned only

STAFF

L mEee
e | commonen

Reinald Adam Aura Sharon Holger George Neelie José Manuel Jonathan ognuntll'll:rc-
KRUEGER FARKAS SALLA BOWLES KRAHMER LYON KROES BARROSO HILL ER
2019 2019 2020 2014 2014 2015 2015 2016 2017 2020
v?:g::l Executive Member of Member Financial Digital
8 Director of EC VP ]. . of ENVI Competition, Stability, Economy
on telecom. R Chair of Member 22 ; : 2 :
the Europe- Katainen's (worked on then Digital President Financial and Society,
market : § ECON ; of AGRI ;
sepiaiion an Bank.xng Cabinet then car mdxlxstry Agenda Services then Budget
e Authority EPSC/IDEA regulation) and CMU and HR
Non-Ex- . ? :
: Non-Execu- | Gov. Affairs 4 3 Chairman and Senior
ecutive . . . . . Agri-busi- | Member of the . Member of
> Public Policy | tive Director | Director at ; Non-Execu- Project :
Lobbyist for | member of 5 ness Advisory Board : S Advisory
Director, of the Lon- | Opel Group, . tive Director | Manager at )
Vodafone the Board of Senior of Bank of Council of
3 Head of EU don Stock then Head of : ; of Goldman Freshfields :
(on leave Directors of . . Consultant | America Merrill Deloitte
5 Affairs at Exchange EU Affairs : Sachs Interna- | Bruckhaus
from EC) TheCityUK . . at Hume Lynch (inter . . ; Deutschland
fsricad Facebook Group (inter | Automotive Bk lia) tional (inter Deringer (interilia)
Giter alia) alia) at Daimler ropay alia) (inter alia)

Integrity and discretion as regards the ac-
ceptance of certain appointments, loyalty
to the EU institutions

Obligation not to lobby his/her former

institution

(1 year limit)
Confidentiality

[see Art. 339 TFEU + Art. 16-17, 40 Staff
Regulations + EC Decision on outside

activities]
Forbidden Authorised
. before 1 : :
Authorised with specific
Feliouary conditions
2022

Integrity and discretion as regards the acceptance of certain
appointments

Obligation not to lobby new Members nor their staff

(2-3 years)
Confidentiality, collegiality and discretion
[see Art. 245, 339 TFEU + Art. 2, 5, 11 CoC]

N/A (former MEPs shall only since 2018

“inform” the EP) [see Art. 6 CoC, Annex

I to RoP]

Authorised

Ethical com-
mittee not
consulted

Absence of
notification

Ethical
committee
consulted

Authorised
with specific conditions

Ethical
committee
consulted
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FRAGMENTATION OF EU ETHICS OVERSIGHT
(CoA + Council)

BIIAXCINONIN

O-: E U et h | CS WEAK ENFORCEMENT MECHANISMS
fra mewo rk limited independence & investigatory powers
3 p p ‘ |Ca b ‘ e tO (outside of serious misconducts)
members

and staff

LIMITED AWARENESS & GUIDANCE




although de iure “adequate ethical frameworks”
in practice, the EU ethics framework incapable to:

- effectively prevent and adequately sanction
major breaches of EU ethics standards and

to make staff —and even more so members —
aware of the ethics framework.



A EU ETHICS BODY?

e | want you to work with the other institutions to bring more transparency to the
legislative process. You will lead the negotiations on behalf of the Commission
for a Transparency Register for the Parliament, Council and Commission.

| want you to work together with the European Parliament and the Council on an
independent ethics body common to all EU institutions.

Europeans should have a greater say in decision-making, and more of an ability to
influence it. In this spirit, you will be responsible for improving the way the
European Citizens’ Initiative works. The registration of every new Citizens’
Initiative will be discussed by the College, and any decisions taken will be fully
explained.



NOT A NEW IDEA

52000SC2077

Proposal for an Agreement between the European Parliament, the Council, the Commission, the Court of Justice, the Court
of Auditors, the Economic and Social Committee and the Committee of the Regions establishing an Advisory Group on

S z 3 TRANSPARENCY

INTERNATIONAL

Proposal for an Agreement between the European Parliament the global coalition against corruption
Court of Auditors, the Economic and Social Committee and the Committee of the Regions establishing an Advisory

Group on Standards in Public Life

(presented by the Commission)
EXPLANATORY MEMORANDUM

In its White Paper on Administrative Reform [1] adopted on 1 March 2000 the Commission stressed the key principles
of a service-oriented European Public Administration: independence, responsibility, accountability, efficiency and
transparency.




In the meantime ~ BElen.
(Bor;?:‘l)s, 26 November 2019

14548/1/19
REV 1

STAT 17

SUPPORTS the further improvement of harmonised frameworks within and across the
audited EU institutions based on closer inter-institutional cooperation and the exchange of
best practices with a view to strengthening trust in the EU as a whole; these frameworks must

accommodate the institutions' particular roles and needs;

Council conclusions on the European Court of Auditors Audit, 2019




WHAT SORT OF EU ETHICS BODY?

SED) PUBLI
ARDS COM

HATVP

HAUTE AUTORITE
POUR LA TRANSPARENCE
DE LA VIE PUBLIQUE

Committee on
Standards in
Public Life

Office of the Commissariat aux
Conflict of Interest and conflits d'intéréts et
Ethics Commissioner a I'éthique



IRELAND

PSSC
(as envisaged to

UNITED
KINGDOM

replace SIPO) CSPL

EP
Advisory

SCOPE:

YES

Com.

YES YES
members + staff ---
YES selected by the
YES: mix of members President on the
selected by highest advice of the gov- C 1 Central 5o Central role of the
INDEPENDENCE courts, houses of Par-  ernment following t‘;lM 3 i Ho::ok ot hierarchy in same Central role of Presidents
liament, government a resolution passed ¢ institution
and president by both houses of
Parliament
MONITORING ROLE YES YES YES* YES YES -
HOW DOES IT e
INITIATIVE YES YES YES YES
(on individual cases)
ls R YES* on
C O IVI P E ADVISORY ROLE YES YES YES* YES YES YES request of the
it ok
INVESTIGATO- Hear the Hear the
W I | H O I H E R RY POWERS YES YES YES YES Member  Member +ask
(on individual cases) for info.
Formal notices/Or- Confidential advice y ('lompl'iance orders
E | I I I ( : S B O D I E S ? ders (possibly public) | or general guidance P“bh::l EECon (incl. divestment or
mendations recusal) 2 .
H to comply (Fixed payment) e noris revie\;vs, . i ' Written warning
Public registry notice blogs and articles Notice with public Reprimand
. . adm. monetary
Public (special) Prosecute offences l".“t o penalties Relieve from re-
reports summarily or refer | of non-individu- sponsibility Recommen- Piblic oniti-
to DPP al nature Public registry P dations to the | . p
SANCTION- Referral of matters Defeciieitalade Drakideat ions to the EC
ING POWERS of criminal offence to Censure, warn- (Post-employment) vancement, relega- . Public annual
(on individual cases) judiciary (imprison- ing, order and./or *No remit to Waiver or reduc- tion, downgrading, Public an.neu:l anonymised
ment + fine) frecommend::ltlon comment, mon- | tion of limitations, | suspension, transfer an::::'tlss reports
(Post-employment) O A SBIPENSION O itor, give advice order not to deal
Prohibition or impo- petqowel. fromoffice: B or investigate | with a former pub- el S
sition of binding em- Disqualify from any on individual lic office holder Financial sanctions/
ployment conditions new appointment cases. (MPs) Recommend damages
in case of conflict with (if failure to be tax sanctions publicly,
former position compliant) terminate a trust
BUDGET (2020) 7,294,355 € N/A £ 348,424 ©58.020000 (actu N/A N/A Retmb. of
al spending) expenses
STAFF (2020) 57 FTP N/A 5FTP + 1 Press 50 employees N/A Secretariat support




one-stop shop

AN IDEAL EU

staff + members

ETHICS BODY

ethics standards + lobbying

advice Right of initiative

. : Enhanced investigatory powers
Autonomous monitoring capacity gatory p

(via standardized scrutiny of declarations) Penalties



Pre-existing EU

How to set
up such an

FU Ethics
Body? Novel entity

institutions or bodies




Pre-existing EU institutions or bodies

(=N “_AF
\
EUROPEAN COMMISSION
‘ EUROPEAN
ANTI-FRAUD
OFFICE

INDIRECT ROLE PARTIAL ROLE o o ABOUT AUDITS not ethics
- how EU Inst. enforce ethics standards y - Internal admin. investigations

EUROPEAN
COURT
OF AUDITORS

REVISION OF STATUTE

NOT LEGALLY BINDING NO DIRECT POWER

REVISION OF STATUTE REVISION OF STATUTE



Novel entity



298 TFEU: EU Public Administration

(open, efficient, independent)

EU Ethics 352 TFEU: Flexibility Clause
BOdy: Wh at (in areas where competence not explicitly

, granted)
legal basis?
295 TFEU: Inter-Institutional

Agreement

(binding agreement among EU Institutions)



298 TFEU:
EU Public Administration

352 TFEU:
Flexibility Clause

295 TFEU: . Based on

* Not compromised rights / obligations
* Best legal template

Inter-Institutional Agreement

Only for staff, not members

Unanimity in the Council

open to any institution



IIA = basic arrangement entrusting respect of

ethics to
IB = to ensure coherent practice throughout EU

institutions by replacing pre-existing bodies

w European Personnel

e Selection Office
careers

Computer Emergency
Response Team




one-stop shop

e INO LEGAL BASIS
AVAILABLE FOR
AN IDEAL EU ETHICS
Mandate: ethics standards + lobbying + advice B O DY

Autonomous monitoring capacity
(via standardized scrutiny of declarations)

Penalties

Enhanced investigatory powers

Right of initiative



[IA-powered EU Ethics Body

One single, permanent oversight body tasked with respect of ethics

Scope: members + staff
(via enabling clause / won’t replace staff disciplinary procedure for non-ethical obligations, such as residence / harassment)

Composition: IIA may defined mixed model (e.g. HATVP)
Enforcement:
- autonomous monitoring capacity (centralized collection/scrutiny)
- right of initiative and investigation in sync with OLAF (residual)
- investigatory power within limits of CFR
- sanctioning power:

- staff: replace AA via enabling clause

- members: ‘soft ‘ penalties (reputational + affecting position), not
irreversible (termination as belong to EP / CJEU)

Judicially reviewable + administrative control by EU Ombudsman



Added value of a EU Ethics Body

Close the gap between the ethics standards & their actual enforcement
Pool together existing monitoring, investigatory, sanction powers into

SINGLE, PERMANENT and INDEPENDENT BODY favoring

common approaches and new administrative, possibly political, culture



